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INTRODUCTION.

THE history of the constitntional military establishment of England, the
country from which onr own institutions are in great part derived, has
hardly received the attention to which, by its interest and importance, it is
fairly entitled. The gradual development of the common law and the stady
of that great body of maxims and fundamental principles which we call the
English Constitution have been made the subject of minute and painstak-
ing inquiry; the corresponding development of the military institutions of
the kingdom, however, have been less carefully studied, and this notwith-
standing the fact that the long controversy between the sovereign and
Parliament, extending over more than three quarters of a century, which
culminated in the Great Revolution of 1688, had to do not only with the
discussion and settlement of disputed questions connected with the mainte-
nance of the military establishment and the discipline of the military forces,
but involved as well the relation of the military to the civil power, and the
place of the former in the constitutional law of the kingdom.

It may be safely asserted that for the two centuries immediately sncceed-
ing the Norman Conquest the place assigned to military law was in no
sense inferior to that occupied by the common law. Indeed it was not until
the feudal system had begun to decline in England that the latter began
to predominate, and gradually to absorb the civil jurisdiction formerly
exercised by the courts of the constable and marshal; and this absorption
of jurisdiction was due less, perhaps, to the superior excellence of the
common law than to the fact that the kingdom was at peace with the con-
tinental states, and that there were but few occasions for the employment
of military forces on foreign service or in foreign wars.

The Hundred Years’ War for dominion in France, in so far as it affected
the interests of the English people, was a foreign war, carried on upon
foreign territory, and as such gave rise to no conflict of jurisdiction between
the civil and military tribunals, but rather afforded to each form of juris-
prudence an opportanity for normal and appropriate development. This
was especially true of military law. Articles or Ordinances of War were
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iv INTRODUCTION.

prepared and applied in the establishment and maintenance of discipline in
the armies employed in France, especially during the reign of Henry V.,
whose war ordinances have been preserved, and enable us to gain an insight
into the disciplinary requirements of this early period.

The epoch of civil wars, which occupied the greater part of the fourteenth
and fifteenth centuries, gave occasion for the frequent exercise of martial
law—a new and unwelcome form of government, as obnoxious to the civil
institutions of the realm as it was detrimental to the development of military
law, with which system it had nothing in common. In the extreme form in
which it was exercised during the reign of the Stuarts and the period of the
Protectorate it became so inextricably confused with military law proper, in
the minds of Englishmen, as to contribute not a little to defer the recogni-
tion of the latter as a part of the constitutional system of England. Indeed,
it was not until the close of the eighteenth century that public men came
to understand the distinction between martial rule and military law, and
to apply the terms correctly in the discussion of public affairs.

The Tudor period has generally been regarded by historians as in the
nature of a truce between the sovereign and Parliament. It was an era of
religions rather than civil agitation; foreign wars, involving important
military operations on land, were infrequent, and the policy of the Govern-
ment, especially during the long reign of Elizabeth, was one of internal and
economic development, and of neuntrality or non-interference in foreign
affairs. The result was to defer the discussion of purely constitutional ques-
tions, and to delay the final distribution of sovereign powers between the
legislative and executive departments of the government for more than a
century.

During this epoch, however, Englishmen were not permitted to forget
the existence of martial law; although the occasions for its exercise were less
frequent than they had been during the disturbed reigns of the Houses of
Lancaster and York, and were, perhaps, more nearly justified by the facts
of existing emergencies than was the case during the first half of the period
of Stuart rale. :

The questions which came up for discussion and settlement during the
first half of the seventeenth century were many and important, and bad to
do with the power to maintain a military establishment, to determine its
strength and composition, to provide for its support, and to regulate its
discipline. Of all of these questions the last is the one with which we are
immediately concerned. The ‘‘ Ordinances of War >’ of the early sovereigns
had, in the lapse of time, given place to the modern Articles of War, based
in great part upon the war ordinances of Gustavus Adolphus, the father of
modern military discipline. The courts of the constable and the marshal,
and the court of chivalry had been replaced by the council of war of the
Stuart period; and this tribunal had, in the early part of the seventeenth



INTRODUCTION. v

century, given place to the modern court-martial. The powers of the con-
stable and marshal, which, as has been seen, had been derived from the
sovereign, had reverted to their original source, and were now exercised
directly by him, or by commanders-in-chief under authority regularly dele-
gated by royal commission. Indeed the system of military jurisprudence
had become so fﬁlly established that, nupon the outbreak of the Parliamentary
wars, the armies of the Commonwealth were governed by Articles of War
similar in form and terms to those which were relied upon to regulate dis-
cipline in the royal armies.

Although the serious differences between the Crown and Parliament had
been adjusted by the formal acceptance of the Declaration of Rights by
William and Mary, an event of no less importance than a serious mutiny was
necessary to remind Parliament that the legislative adoption of the Declara-
tion of Righta was not in itself a complete settlement of the constitutional
questions to which the reign of the Stuart sovereigns had given rise; but it
was the manner in which the question was disposed of by Parliament that
gives significance to its action as an epoch in the development of military
law. The urgency of the occasion was great, for some regiments were in
open mutiny, and others were known to be so serionsly disaffected as to give
cause for serious concern to the sovereign and his ministers. The emergency
was met, most wisely as the event proved, by the enactment of the Mutiny
Act. That instrument, after declaring that ‘‘ the raising or keeping of a
standing army within this kingdom in time of peace, unless it be with con-
sent of Parliament, is against law,’’ gives formal statntory recognition to
the existing military establishment, as a force necessary ¢ for the safety of
the kingdom’’; and then proceeds to adopt the system of military law then
prevailing in the Army, including the agency of the court-martial, as a means
of maintaining discipline in the forces so authorized. Such limitations as
were deemed necessary to restrict the operation of the system to the existing
establishment were clearly imposed; the two most serious military offenses
—mutiny and desertion—were expressly recognized and made criminal, and
the power to try and punish them was conferred upon courts-martial,
appointed by the Crown or by the Lord General, subject, however, to the
condition that the sentences imposed by those tribunals were to be carried
into effect only when they had been approved by the authority which
created them. With a view to retain legislative control over the military
establishment thus placed within the protection of the Constitution, the Act
was limited in its operation to a period the duration of which was especially
set forth in the statute, at the expiration of which the grant of power,
unless formally renewed, was to cease and determine. It will thus be seen
that the Mutiny Act was by no means the least important of a series of enact-
ments having for their purpose to bring the existing military system within
the operation of the English Constitution. It will also be borne in mind
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that this purpose was accomplished by the legislative recognition of an exist-
ing system of military jurisprudence, as ancient in its origin as the common
law.

A little more than a century later, the Congress of the United States,
acting deliberately and without the pressure of the emergency which far-
nished an occasion for the enactment of the Mutiny Act, gave precisely
similar recognition to a system of military law derived from the long-estab-
lished system of the mother country, and adapted to our military needs
during the progress of a long and eventful war. The legislative enactment
which brought within the operation of the newly-adopted Constitution a
system of discipline which was already in successful operation, was made
possible by the terms of the fifth amendment to that instrument, which
formally excepted ‘‘ cases arising in the land and naval forces’’ from the
operation of the several clanses which embodied the guarantees respecting
the trials of persons accused of crime against the United States.

The development of a constitutional military system in the United
States is thus seen to have been beset by fewer difficulties than were
enconntered in the mother country, and this was due in part to the fact
that the question was practically settled, from its constitutional side, by the
adoption of the Bill of Rights and the enactment of the Mutiny Act, and in
part also by the express recognition of the requirements of military law in
the fifth of the amendments to the Federal Constitution. The experience of
more than a century had demonstrated the wisdom of Parliament in its
recognition of military law as a system of jurisprudence, not less necessary
to the well-being of the state than the common law itself, and none the less
8o because it provided for standards of conduct among persons constituting
the military establishment, differing materially from those regunlating the
rights and obligations of individual members of the body politic in their
purely civil and criminal relations,
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MILITARY LAW,

CHAPTER I
MILITARY LAW: ITS AUTHORITY AND SOURCES,

Military Law.—The term Military Law applies to and includes such
rules of action and conduct as are imposed by a State upon persons in its
military service, with a view to the establishment and maintenance of mili-
tary discipline.’ It is largely, but not exclusively, statutory in character,
and prescribes the rights of, and imposes duties and obligations upon, the
several classes of persons composing its military establishment; it creates
military tribunals, endows them with appropriate jurisdiction and regulates
their procedure; it also defines military offenses and, by the imposition of
adequate penalties, endeavors to prevent their occurrence.”

Origin and History.—As the system of Military Law which has received
constitutional recognition in the United States is in great part derived from

! O’Brien, 25, 26; De Hart, 2; Harwood, 7; Benét, 7; Ives, 9; Winthrop, 1; Samuels,
xi; Clode, Mil. Law, 25-75; Story, Summary of Mil. Law, 2-5; Adye, 85—42; Tytler,
9. Simmons, §§80-109; Man. Mil. Law, 7. * If a national army be established,
it is indispensably requisite th it order and dis ipline should be established and main-
tained in that army. To effect this. it is necessary that the duties of the military be
defined and their performance enforced, under appropriate penalties, by tribunals
appointed for that purpose. For this reason, rules and articles of war are ever found to
accompany an army. There is yet a str nger motive for their establishment, which
relates to the tranquillity and security of the State: for nothing could be mo-e dangerous
to the public peace and «afety than a licentious and undisciplined military Such a force
would be merely an armed mob; and our own experience, a~ well as that of ther nations,
has given us sad but useful lessons in the mischief to be apprehended from such an
assemblage. The aim of all military lerislation shonld, therefore, be twofold: first, to
render the army as efficient as possible against the public enemy: and secondly, todeprive
it of all power of injuring the conntry which supports it.” (O'Brien, Mil. Law, 25.)

? The term as here used relates, not to a mere body of statutes, hut to a system of
jurisprudence, some of the provisions of whi~h are common to the military policy of all
civilized Ntates, both ancient and modern. It differs from the Common Law in respect
to its subject-matter, and as to the persons whose conduct it regulates, In the United
States it forms a part of a more extensive bodv of laws, enacted hv Congress under the
authority conferred by several clauses of the Constitution, having for its object the
creation, support, and administration of the constitutional military esta lishment.
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the rures of discipline which prevailed in the British Army at the outbreak
of the American Revolation, its origin and development can best be under-
stood by a brief reference to the history of the military institutions of the
country from which our own disciplinary system is the direct inheritance.
From the Norman Conquest to the Accession of James I.—During the
period intervening between the Norman Conquest and the establishment of
representative institutions in England, the sovereign was regarded not only
a8 the fountain of justice, but as the ultimate source of legal authority, and
his edicts and ordinances had the obligatory force now assigned to the formal
enactments of Parliament. During this period the king, by suitable
decrees or proclamations, established such rules for the goverament of the
military forces as seemed to him proper or necessary;' and these rules were
enforced by tribunals, presently to be described, called the Constables’ and
Marshals’ Courts and the Court of Chivalry.” The Court of Chivalry, in the
course of time, began to intrude upon the jurisdiction of the common-law
courts, and acts were passed from time to time restricting its authority until,
during the reign of Henry VIIL., it finally ceased to exist; its functions in
respect to questions of honor and pedigree having become practically
obsolete, and its jurisdiction over military offenses having been transferred
to the council of war, the predecessor of the modern court-martial.
Although the control of the military establishment gave rise to occasional
differences of opinion between the crown and Parliament during the reigns
of the Tudor sovereigns, the questioas in controversy were adjusted without
gerious difficulty, usually by the enactment of statutes calculated to apply
an appropriate remedy to the particular wrong complained of;® aud it was
not until the accession of the Stuart sovereigns that the controversy attained
the importance of a constitutional question of serious national concern.
Military Law subsequent to the Revolution of 1688 ; the Mutiny Act.—
In conformity to the agreement in accordance with which William and

! The system of governing troops on active service by Articles of War issued under
the prerogative power of the crown, whether issued by the king himself or by the
commanders-in-chief, or other officers holding commissions from the crown, continued
from the time of the Conquest till long after the passing of annual Mutiny Acts, and did
pot actually cease till the prerogative power of issuing such articles was superseded, in
1808, by a corresponding statutory power (Man. Mil. Law, 7). In the Black Book of the
Admiralty will be found examples of military laws composed by the King (Richard II.),
with the advice and assistance of the Duke of Lancaster and others. Adye in his Treatise
on (ourts-Martial (page 5, note) mentions the publication of a pamphlet containing the
Code of Military Laws for the government of the English Army, under Henry V., then
engared in war with France.*

'® For an account of the jurisdiction of these courts see the chanter entitled MILITARY
TRIBUNALS. See also, for a history of the Court of Chivalry, the English Manual of
Military Law, p. 7.

3 Such was the attempt to define the jurisdiction of this court in 18 Rich. II., Ch. 2,
and 1 Henry IV., Ch. 4; see, also, Salkeld’s Reports, 533, and Blackstone’s Commentaries,
Book 111, pp. 104, 105.

* Grose in the first edition of his Military Antiquities (1788) mentions the Ordinances of King John;
the Charter of Richard I. for the government of thnse going by sea to the Holy Land; the Ordinances
of Richard II., Henry V., and Henry VIII.
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Mary ascended the thronme in 1688, which, as embodied in the Bill of
Rights, has since been regarded as an important part of the British Con-
stitution, the right of command and the power to enforce and maintain
discipline were vested in the sovereign, as the constitutional commander-
in-chief; but these powers were to be regulated in their exercise by the
terms of an important statute called the Mutiny Act,’ the scope and purpose
of which will presently be explained. It is sufficient to observe at this point
that the Mutiny Act recognized mutiny and desertion as two of the most
serious military offenses and authorized their trial and punishment by court-
martial. All matters affecting discipline, however, which were not expressly
provided for in the Mutiny Act were left to be regulated by the royal
prerogative, and in conformity to. such disciplinary rules as the sovereign
might see fit to impose. Indeed, such a body of rules already existed in a
code of regulations, known as the Articles of War, which had been issued
by Jumes II. in 1686." These Articles, therefore, though frequently added
to and amended, or modified, by the issne of subsequent articles, continued
in force, side by side with the Mutiny Act, and in subordination to that
instrument, until 1879, when the Mutiny Act and Articles of War were
merged in an enactment known as the Army Discipline Act, which, as
re-enacted in the Army Act of 1881, is still in force throughout the
British Empire. In strictness, however, the Army Act of 1881 ‘¢ has, of
itself, no force, but requires to be brought into operation annually by an-
other Act of Parliament, thus securing the constitutional principle of the
control of Parliament over the discipline requisite for the government of
the Army.”’ !

The Mutiny Act and the Articles of War.—It will thus be seen that
from 1689, the date of the first Mutiny Act, until 1881, the date of the
permanent Army Discipline Act, military discipline was regulated in
England by two authoritative instruments: (1) the Mutiny Act,* which
was statntory in character and contained the more important disciplinary

11 William and Mary, Chap. 5.

? Clode, Mil. Law, 88.

3 Man. Mil. Law, 18, 19. It is proper to observe in this connection that the Articles
of 1686, which were in force at tge date of the passage of the Mutiny Act, were not
annulled or even replaced by that enactment, but were rather rgqognized, by implication,
as a supplementary body of rules for the government of the military forces, which were
applicable to all disciplinary questions not covered by the express terms of that statute.
They therefore continued to exist side by side with that instrument, and were added to
and amended by the crown from time to time, as the necessities of the service demanded,
until 1803, when the prerogative power of issuing such articles was replaced by a corre-
sponding statutory power.*

4 For military offenses, created by statute, prior to the enactment of the Mutiny Act,
see 18 Henry VI., by which desertion was made a felony: 7 Henry VII., Chap. 1, and 8
Henry VIIIL., Chap. 5, by which that offense was excluded from benefit of clergy. By 3
and 8 Edward VI., Chap. 2, desertion was again made a felony, without benefit of clergy,
and a number of other military offenses were defined and e punishable,

¢ 53 Geo. II1., Ch. 17, Sec. 146.
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provisions, together with the power to appoint the several military tribunals;
and (2) the Articles of War, issued by the sovereign, and so non-statutory
in character, containing the great body of rules for the government and
discipline of the military forces of the crown.

The Articles of War were added to and amended from time to time, as
occagion demanded, and were in force throughout the realm at the outbreak
of the American Revolation in 1775. As a consequence, the Mutiny Act
and Articles of War were well known to the colonists in America, and when
the royal troops served in conjunction with the colonial forces during the
wars with the French and Indians, prior to the Revolution, both species of
military force were governed by their provisions. At the outbreak of
hostilities in 1775, the Revolutionary Congress found itself confronted with
the necessity of raising and disciplining armies, and, for the reason above
stated, turned to the British military code as a body of disciplinary rules
with the scope and operation of which the troops of the several colonies were
already familiar. With some modifications, therefore, the Mutiny Act and
the Articles of War then in force in the British Army were adopted by the
Congress for the government of the Armies of the United States.

Classification of Military Law.—The rules regulating the condnct of
military persons in the performance of their duties, like those which control
the conduct of the general body of citizens, are in part statutory and in part
embodied in orders and regulations in conformity thereto; a considerable
part, however, of the military law now in force in the United States Army
is derived from usages, long adhered to in the military establishment, called
customs of service, the nature of which will presently be explained. These
laws are therefore susceptible of classification, according to their form, into
written and unwritten laws. The written military law consists of :

1. The Enactments of Congress respecting the Military Establishment.”—
Of the several enactments falling under this head the most important are to
be found in the body of statutory rules, enacted under authority conferred
by several clauses of the Constitution, which are technically known as the
Rules and Articles of War." Although the Articles of War as revised or
amended, from time to time, by the authority of Congress contain the
greater part of the Military Law proper of the United States, many
important statutory provisions respecting the discipline and administration

! The first set of Articles of War was adonted by Congress by resolution of June 30,
1775 (1 Journal of Cong , 90); these Articles were repealed and replaced by those anthorized
by the resolntion of September 20, 1776 (1 tid., 485-482). See the chapter entitled THE
ARTICLES OF WAR.

? These enactments derive their authority from the several clauses of Section 8
Article [ of the Constitution which vest in Congress the power (1) to declare war,
grant letters of marque and reprisal, and make rules concerning captures on land or
water; (2) to raise and support armies; and (3) to make rules for the government and
regulation of the land and naval forces.

3 For a history of the Articles of War see the chapter so entitled,
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of the Army are not embraced in the Articles, but are to be found in the
Revised Statutes and in the biennial volumes of Statutes at Large; the
former containing a codification of the laws of the United States which were
in force at the date of its enactment,’ and the latter containing the statutes
subsequently enacted.’

Distinction between Military and Martial Law.—It is proper to observe,
at this point, that the terms military law and martial law are by no means
synonymous. Military Law, as has been seen, is in great part statutory in
character and regulates the conduct of military persons at all times and in
all places, without as well as within the territorial jurisdiction of the United
States; that is, military law is applicable to certain persons, not only in time
of peace, but in time of war as well, and its operation is not restricted to
the territory of the United States, but follows its forces wherever they may
go in the performance of lawful military duty or in the prosecution of a
legitimate and duly authorized military undertaking. The Naval Articles
of War, for example, do not cease to be binding upon the officers and men
who constitate the crew of a vessel of war, when they pass from the territory
of the United States into the high seas; indeed, by the comity of nations,
those laws continue to be operative while such vessel is in the territorial
waters of a foreign State. So, too, the Articles of War continue in force
and have extra-territorial operation in a military command engaged in the
pursnit of hostile Indians begun in the United States but continued in
Mexican territory, under the authority conferred by a recent convention
with that power. The military laws of the United States had the same
binding force in the armies of Generals Scott and Taylor while operating in
Mexico that they had in respect to those portions of the Army which
remained within its territorial jurisdiction during that period. Military law
has, also, chiefly to do with the acts and relations of military persons; it
applies to the conduct of citizens in an exceedingly limited number of cases,
in each of which there must be the express authority of an enactment of
Congress.

Martial law, on the other hand, is not statutory in character, and arises,
in every case, out of strict military necessity. Its proclamation, or estab-
lishment, is not expressly authorized by any of the provisions of the Consti-
tution; it comes into being, as will hereafter be seen, only in the territory
of an enemy in time of war, or in a part of the territory of the United
States in which the proper civil authority is, for some controlling reason,
unable for the time to exercise its proper functions. It disappears when
snch forcible resistance to the operation of the law has been overcome or

1 Act of June 20, 1874 (18 Stat. at Large, 113).

? The 18th and all subsequent volumes of the Statutes at Large contain provisions in
relation to the military establishment which are of date subsequent to the enactment of
the Revised Statutes.
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has ceased to exist, and the civil authorities have been enabled to resume
the exercise of their appropriate functions.’

2. The Decisions of Couris.—It is the duty of the several Federal courts,
under the Constitution, to apply the laws of the United States in the
decision of cases arising under them. In the performance of this duty,
these tribunals find it necessary, from time to time, to inferpret the laws;
that is, to place an authoritative construction upon the enactments of
Congress which come before them for adjudication. The decisions rendered
in such cases are of equal authority with the statutes upon which they are
based and, until reversed or overruled, have similar obligatory force.?
Many important questions respecting military affairs have come before these
courts for decision—a number of such questions, indeed, have been decided
by the Supreme Court of the United States, the highest judicial authority
known to the Constitution. Others have been passed upon by the Circuit
and District Courts and the Court of Claims. The decisions so rendered
are of the highest authority upon the subjects to which they relate.

3. Decisions of the President, Opinions of the Attorney-General, of the
Secretary of War, the Judge- Advocate General, etc.—Closely related to the
decisions of courts in point of authority are the decisions of the President
and of the heads of the several executive departments in matters coming
within their respective jurisdictions. Under this head fall the opinions of
the Attorney-General, the constitutional law adviser of the executive branch
of the Government;* the decisions of the Secretary of War, as the military
representative of the President, those of the Commanding General of the
Army, and the opinions of the Judge-Advocate General in matters relating
to military law and the practice and procedure of courts-martial. The
rulings and decisions of the several anthorities competent to convene general
courts-martial are also obligatory within the spheres of their respective
commands.

Army Regulations.—Next in point of anthority to the formal enact-
ments of Congress and the decisions of courts may be mentioned the
General Regulations or Standing Orders of the Army. This term applies
to a body of administrative rules relating to the management of military
affairs and the performance of military duties, issned by the President as the
head of the executive branch of the Government. While these executive
utterances have the obligatory force of law,* they are, in this regard, inferior

1 See the chapter entitled MARTIAL LAW: MILITARY GOVERNMENT.

? (ooley, Const Law, 146, 147,

3 See Sections 334, 356-358 Rev. Stat.; 1 Opin. Att -Gen., 211; 6 1did., 326; 7 ibid., 692;
10 ibid., 267; 11 ibid.. 189.

4The Supreme Court has repeatedly recognized the legality and force of Armny
Reculations : ““The Army Regulations, when sanctioned by the President, have the
force of law, because it is done by him by the authority of law.” (U. 8. ps. Freeman,
8 How , 587 ) *‘ Asto the Army Regulations, this court has ton repeatedly said that they
have the force of law, to make it proper to discuss that point anew.” (Gratiot v, U. S.,
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to statutes, and it is therefore essential to their validity, as will presently be
seen, that they shall not be in conflict with the formal enactments of
Congress.*

Conformity to Statutes.—Army regulations proper are merely executive
or administrative rules and directions as distinguished from statutes. A
regulation cannot legislate, nor can it contravene the statute law. A regu-
lation in conflict with an existing Act of Congress can have no legal effect;
if, subsequently to the issue of a regulation, an Act is passed with which it
conflicts, it becomes at once inoperative.” Regulations, like statutes, are

4 How., 118.) ‘‘ Tue power of the Executive to establish rules and regulations for the
government of the Army is undoubted.” (U. 8. 0. Eliason, 16 Pet., 301.) * The Army
Regulations derive their force from the power of the President as commander-in.cuief,
and are binding upon all within the sphere of his legal and constitutional authority.”
(Kurtz vs. Moffitt, 115 U. 8., 503.) See also Swaim vs. U. 8., 165 U. 8., 553, decided by
the Supreme Court, March 1, 1897.

The term ** Regulations of an Executive Department " describes rules and regulations
relating to subjects on which a Department acts, which are made by the head under an
Act of Congress conferring that power, and thereby giving to such regulations the force
of law. A mere order of the President or of a Secretary is not a regulation. Harvey vs.
U. 8, 8 C. Cls. R., 38, 42; Dig. Opin. J. A. Gen., 166, par. 1, and note 1. A * regula-
tion ” affects a class of officers; an * instruction ” is a direction to govern the conduct of
the particular officer to whom it is addressed. Landram ve. U. 8., 16 C. Cls. R., 74. The
Army Regulations when sanctioned by the President have the force of law, because it is
done by him by the authority of law, U. 8, vs. Freeman, 8 How., 556; Gratiot vs. U. 8.,
4 How., 80; Ex parte Reed, 100 U. 8., 13; Smith vs. U. 8., 28 C, Cls. R. 452.

When Congress permits regulations to be formulated and published and carriad into
effect from year to year, the legislative ratification must be implied. Maddox vs. U. 8.,
20 C. Cls. R, 198, 198.

The authority of the head of an Executive Department to issue orders. regulations,
and instructions, with the approval of the President, is subject to the condition,
necessarily implied, that they must be consistent with the statutes which have been
enacted by Congress. U. 8. os. Symonds, 120 U. §., 46, 49; U. S. o4, Bishop, idem, 51;
Dig. Opin. J. A. Gen., 166, par. 1, note 2; par. 6, p. 168. Regulations can have no
retroactive effect. U. 8. vs. Davis, 182 U. 8., 834. Provision of statute exists by which
the statute regulations of the Army may, within certain limits, be altered by the Secre-
tary of War, but there is no such provieion in regard to the statute regulations of the
Navy. 6 Opin. Att.-Gen., 10; 8 ibid., 837. The same discrepancy exists in the military
law of Great Britain. Ibid.

Regulations prescribed and framed by the Secretary of War and which are intended
for the direction and government of the officers of the Army and agents of the Depart.
ment do not bind the commander-in-chief nor the Lead of the War Department. Burns
vs. U. 8., 12 Wall., 246; Smith vs. U. 8.,24 C. Cls. R., 209, 215. But see Arthur ¢s. U, S.,
16 C. Cls. R., 432, and U. S. vs. Burrows, 1 Abb., 851. Regulations made pursuant to
law, certain regulations respecting the Civil Service for example. are binding even upon
the Executive, and the heads of the several Executive Departments, un‘il changed.

l{egu[atlons which heads of Departments are expressly authorized to make, in which
the public is interested, become a part of that body of public records of which the
courts take judicial notice. Caha vs. U, 8., 152 U. 8., 211.

! For an able and exhaustive discussion of this subject from all points of view, see the
¢ Rema{ks on the Army Regulations ” by Judge-Advocate General G. Norman Tieber, of
tAh; Ul;ltgd sS}stes Amgs;z-%i"é&o?i 9&1;@1‘18-20; Winthrop, 17-87; Tvtler, 17-31;

ye, 4, 5; Simmons, §§ ; Clode, Mil. Law, 18-15;: Man. Mil. 7-18: Di
A e § an. Mil. Law, 7-18; Dig. J.

* Dig. J' A. (Fen. 168, par. 1; tbid., 168, par. 6. Army regulations are not to be con-
founded with the ‘‘rules for the government and regulation of the land (and naval)
forces " which Congress is empowered to make by Sec. 8, Art. I, of the Constitution :
these being, of course, atatutory rules. The use in thia section of the word ** regula-
tion "’ ; the fact that the published Army Regulations contain sundry statutory provisions
not distinguished from the mass of regulations proper, and embrace also some subjects
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intended to operate in the future, and are not to be given retroactive effect
unless their language clearly requires it.'

Classification.—Regulations are susceptible of classification under the
following heads:

(1) Those which have received the sanction of Congress. These cannot
be altered, nor can exceptions to them be made, by the execative authority,
unless the regulations themselves provide for it. In reality, the approval
of Congress makes them legislative regnlations, and they might therefore be
more strictly classified with other statutory regulations with reference to
subjects of military administration. They are, however, included under
the general head of Army Regulations, as approved codes of executive
regulations.®

which seem scarcely within the scope of executive direction or military orders, but to
pertuin rather to the province of the statute law ; and the further fact that the Army
Regulations as a body received a special recognition in the Act of July 28, 1866—
these circumstances have contributed to confuse regulations with statutes much to the
embarrassment of the student of military law. gulations proper (unlike Articles
of War, which are statutes) are simply orders and directions made and published to the
Army by the President, either as commander-in-chief, for the purposes of the exercise
of command over the Army, or as Executive, for the purposes of the execution of
Wwers vested in him by law. By Congress, indeed, the President or Secretary of

ar is sometimes expressly required to make special regulations for special objects.
Such regulations, however, are not of the class of general army regulations proper.
These may be made by the President at any time, at his discretion, and of his own
authority.

That regulations promulgated through the Secretary of War are to be ¢ received as
the acts of the Executive,” see U, S. vs. Eliason, 16 Peters, 301; U. S. vs. Webster,
Daveis, 59: U. S. vs. Freeman, 1 Wood. & Minot, 50, 51; Lockington's Case, Brightly,
288; McCall’s Case, § Philad., 289; In Matter of Spangler, 11 Mich., 822.

An authority which can legally be vested by legislation only, cannot of course be
conferred by an executive regulation. Thus keld that the expenditure of the proceeds
of the sale of articles manufactured by the prisoners at the Military Prison, such pro-
ceeds being public funds, could not properly be the subject of an army regulation. Dig.
J. A. Gen., 167, par. 2.

As illustrating the distinction between statutes and regulations, and the principle that
regulations can have force only so far as they are not inconsistent with the statute law,
see U. S. vs. Webster, Daveis, 56-59, and 2 Ware, 54-60; Boody vs. U. 8,, 1 Wood. &
Minot, 164; McCall’s Cas«. 5 Philad., 259; In r¢ Griner, 16 Wisc., 434; Magruder v3. U. S,,
Devereux, 148; 1 Opins. At -Gen., 469; 4 7d., 56-68, 225-7; 6 id., 10, 215, 365; 8 id., 343;
11 id., 254; O'Brien, 31. .

As to the inferior force and obligation of the British Army Regulations as compared
with the Mutiny Act (and Articles of War thereby authorized), see Samuel, 193-197.
Clode (Mil. & Mar. Law, p. 55) illustrates the nature of these Regulations in noting that
originally *“ each colonel had his own Standing Orders—no General Regulations being
in existence—for the discipline and exercise of his regiment.”

! Dig. J. A. Gen., 168, par. 7.

* Lieber, Remarks on the Army Regulations. An impression seems to have existed
that a peculiar ‘* force of law " is given to regulations by their approval by Congress,
but it seems to be an erroneous one. If, as above said, the making of regulations is
within the jurisdiction both of Congress and the President, but the authority of Congress
is superior to that of the President, it follows that when regulations are approved by
Congress they cannot be altered by him until the approval is removed. To this extent
regulations approved by Congress may be said to have a saperior force of law to those
not thus approved, but this is not the erroneous impression referred to. Precisely what
this is is not clear. but it seems to have been believed that the approval of regulations
bv Congress makes them of higher obligation. This, however, is not true.
Whether approved by Congress or not, they have, so long and so far as they are in force,
the force of law, and this cannot be divided into degrees. The distinction, in this
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(2) Those that are made pursuant to and in aid of a statute. These (if
it be not prohibited by the statute) may be modified by the executive
authority, but until this is done they are binding as well on the authority
that made them as on others. Examples of regulations of this class are
those relating to the examination and promotion of enlisted men, made
pursoant to the Act of Congress of July 30, 1892, and the executive order
of March 20, 1895, prescribing limits of punishment.*

(3) Those emanating from, and depending wupon, the constitutional
authority of the President as commander-in-chief of the Army. These con-
stitute by far the greater part of the Army Regulations. They are not only
modified at will by the President, but exemptions from particular regulations
are given in exceptional cases; the exercise of this power with reference to
them being found necessary. ‘ The authority which makes them [regula-
tions] can modify or suspend them as to any case, or class of cases, or
generally.””* TUnder this head fall the regulations respecting military com-
mand, those in relation to salutes, ceremonies, and military honors, as well

" a8 those which control the routine of military duty, wherever performed, in
garrison or in the field, together with those relating to the conduct of mili-
tary operations and those affecting orders and official correspondence.

(4) Departmental regulations, made by virtue of the anthority conferred
by section 161, Revised Statutes, on the head of each Department, ¢ to
prescribe regulations not inconsistent with law, for the government of his
Department, the conduct of its officers and clerks, the distribution and per-
formance of its business, and the custody, nse, and preservation of its
records, papers, and property appertaining thereto.”*

Mere repetitions of legislative enactments are not included under any of
these heads.*

Military Orders.—Orders are aunthoritative directions, respecting the-

respect, that has sometimes been made hetween regulations approved by Congress and
those not thus approved is misleading. Ibid., p. 7.

! Thus it was held in U. 8. o#. Barrows (1 Abbott, 851; 24 Fed. Cases, 1018) that a
regulation of the Treasury Department, made in pursuance of an Act of Congress,
becomes a part of the law, and is of the same force as if incorporated in the body of tle
Act itself. Ibid., p. 4.

¢ Lieber, Remarks on Army Regs., p. 4: 5 Dec. First Comptroller, 29; and see art.
1 of Circular No. 4, 1897, A. G. O., and U. 8. 9s. Eliason, 16 Pet., 302; also Davis's Mili-
tary Laws, p. 146,

3 Lieber, Remarks on Army Regs., p. 4.

493 Ct. Cls., 460; 8 id., 38. The executive reczulations of the British military ad-
ministration consist principally of the Rules of Procedure. the Queen’s Regulations, and
Roval Warrants, The Rules of Procedure are authorized by the Army Act and prescribe
the regulations for the formation of military courts, the trial of offenders, and the ex-
ecution of sentences; the Queen’s Regulations relate to the interior economy of corps, the
maintenance of discipline, and the powers and duties of commanding officers, and
supplement the Army Act as to offenses against enlistinent and the disposal of pris
oners; and Royal Warrants prescribe the permanent regulations as to the govern-
ment, discipline, pay, promotion, and conditions of service. (Pratt's Military Law,
London, 1892.)
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military service, issued by the President, as the constitutional commander-
in-chief, or by his subordinate commanders, with a view to regulate the
conduct of military persons, or control the movements or operations of
individuals or organizations under their several commands.' The orders of
the President are assimilated to regulations in all matters respecting their
sanction and operation; indeed, the General Regulations are sometimes
called the Standing Orders of the Army. Orders issued by subordinate com-
manders operate only within the sphere of their military authority, and
bear, in some respects, the same relation to the Army Regulations and the
orders of superior commanders that the latter bear to the enactments of
Congress. As disobedience to the lawfal orders of a superior officer is given
the character of a military offense by the 21st Article of War, such utter-
ances are given an additional sanction by the terms of that article which
makes such disobedience punishable at the discretion of a court-martial.

The Unwritten Military Law; the Custom of War; Customs of Service.
—The oath taken by each member of a court-martial requires him, in a
certain cage, to administer justice in accordance with ¢‘ the custom of war
in like cases.”” The unwritten military law, made up of customs of service,
or of “ the custom of war >’ as it is called in the 84th Article of War, is, in
substance, a form of customary law developed from usages of the military
service so constantly repeated and so long adhered to as to confer upon it
the character of an authoritative rule of action. It is followed in cases in
respect to which the written law is silent, or to which its provisions do not
apply. The 92d Article of War, for example, does not prescribe by whom
the oath shall be administered to witnesses before a court-martial. By the
custom of service it is administered by the judge-advocate.” So, too, in a
case where its sentence is discretionary, a court-martial may impose any
punishment that is sanctioned by the custom of service, although (in the
cases of enlisted men) the same may not be included in the list of the more
usual punishments contained in the Manual for Courts-martial.®

Conditions Essential to the Validity of a Custom of Service.—Customs
of service resembla in their origin and development those portions of the
Common Law of England which were of similar derivation, and to be valid
must conform to the same conditions. The terms cusfom and usage, as
used at Common Law, are not synonyious; the latter applying to an act or
practice which, by constant, regular, and invariable repetition, has gradually
acquired the force of law; the former applies to the legal sanction acquired
by such constant repetition and invariable observance, that is, to the custom,

1 U. 8. vs. McDaniell, 7 Pet., 2, 15; O'Brien. 87: De Hart, 165; Ives, 26, 21; Winthrop,
87; Tytler, 8; Simmons, £8595, 596; Clode, Mil. Law, 13-15; Man. Mil, Law, 22; Man.
for Courts.martial, 4; Dig. J. A. Gen., 27, 30.

? Dig. J. A Gen., 108, par. 2; ibid., 140, par. 2; ibid., 697, par. 8.

3 Ibid., 697, par. 6.
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or customary law, developed by long-continued adherence to a particular
practice or usage. The following are the principal conditions to be fulfilled
in order to constitute a valid custom of service:

1. It must be long continued. This is the first essential of a custom;
habits are not quickly acquired, even by individuals; for a particular usage
to become habitnal in a community, therefore, a long period of time is
required. ‘¢ If a particular usage can be shown to have commenced, it is
void as a custom. Of course it must have had a beginning; but if its begin-
ning can be discovered, then the individual who originated the castom can
be ascertained, and one man will be the maker of the law, which is impossi-
ble. But if there is no evidence of a beginning, it will be presumed to have
existed during the whole period of legal record.’”’ .

2. It must be generally known and invariably observed by those who are
alleged to be subject to its operation. This follows from the definition of the
term; for that is not a custom which is casually or repeatedly excepted from,
and a practice which is not habitual, or generally observed in a community,
lacks the most essential characteristic of a custom.

3. It must be compulsory. In other words, it must be an invariable rule
of action; that is, it must have the obligatory form of a customary law.

4. It must not be 1n opposition to the terms of a statute. Statutes, as
has been seen, have the highest sanction of all forms of the written law; and
anything contrary to their tenor is void and without obligatory force: a
custom opposed to a statute has therefore no obligatory effect.

Extinguishment of Custom by Non-user.—As usage constantly observed
for a long period of time constitutes custom, it follows, by parity of reason-
ing, that formal abandonment or long-continued non-usage will operate to
destroy a particular custom, that is, to deprive it of its obligatory character.®

Field of Operation.—The field of operation of the unwritten military law
is very extensive, and ita provisions are so fully established and so generally
" understood in the military service that it is extremely unlikely that it will
be replaced, at any time in the future, by statutes or regulations; such a
course, indeed, would hardly seem to be necessary, since its existence and
obligatory force are expressly recognized and sanctioned by the clause above
cited from the 84th Article of War. The body of unwritten military law in

1 8 Blackstone, pp. T4-77

? The punishment of ball and chain, though sanctioned by the usage of the service,
should, in the opinion of the Judge-Advocate General, be imposed only in extreme cases.
Its remission has in general been recommended by him except in cases of old offenders
or aggravated crime, where deemed serviceable as a means of obviating violence or pre-
venting escape. This penalty has (as have also those of shaving the head and drumming
out of the service) become rare in our army, since the further corporal punishment of
branding or marking has been expressly prohibited by statute. (Dig.J. A. Gen., 697,
par. 8.) This example furnishes an illustration of the abandonment of & custom of
service partly from disuse, or non-user, and partly because of its inconsistency with the
terms of a statute.
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force at the time of the adoption of the Federal Constitution also received
statutory sanction in the Act of September 29, 1789,' which provided that
the troops composing the then existing military establishment should be
governed by the Rules and Articles of War enacted, prior to the adoption of
the present Constitution, by the Congress under the Articles of Confedera-
tion.

It is applied by courts-martial in the definition of certain military
offenses, in determining whether certain acts or omissions are punishable,
as such, especially in cases arising under the 61st and 62d Articles of War,
and in fixing upon the form of certain military punishments. The pro-
cedure of courts-martial is also regulated, to a certain extent, by the custom
of service, and it is appealed to, at times, as a rule of interpretation of terms
technical to the military service."

Usages.—It has been seen that mere practices, or usages of service,
although persisted in for considerable periods of time, are not customs and
have none of the obligatory force which attaches to customary law, properly
so called. The fact that such usages exist, therefore, can never be pleaded
in justification of conduct otherwise criminal or reprehensible, nor relied
upon, as a complete defense, in a trial by court-martial. They may, how-
ever, with the permission of the court, be established in evidence, with a
view to constitute a partial defense, to mitigate the severity of the punish-
ment, or to diminish, somewhat, the degree of criminality of the offense set
forth in the charges and specifications,’

TABULAR STATEMENT OF MILITARY LAW.¢

(1. Statutes: Articles of war )
and enactments of simi-
lar character.

- Written. .. 4 2. Decisions of courts.

Opinions of Attorneys- A
General, etc. Administered

[ Military Law 8. Army regulations, t by courts-
applicable | 4. Military orders, martisl.
at all times,

1. Customs of service = the
Law appli- { Unwritten, < custom of war in like
cable to cases. (84 A. W.)
military

petsons. . In general unwritten. A part of Interna- )
ﬁn{:ﬂ;i‘:x' tional Law, supplemented by the orders

or the law 1 and instructions of belligerent govern- rAdministered

by military
commissions.

ment to its military commanders in the
32;:,”3:3,, field ; together with a few statutory pro-
P : visions applicable to a state of war.

\

J

! Act of September 29, 1789 (1 Stat. at Large, 95).

* The definition of the term *‘desertion” as used in the 47th Article and of the term
‘““mutiny ” as used in the 22d Article is based upon customs of service.

31 Winthrop, 45; Ives, 21; U. 8. vs. McDaniell, 7 Pet., 2, 15.

4 Prepared by Captain Geo. H. Boughton, 8d Cavalry, Assistant Professor of Law,
U. 8. Military Academy.




CHAPTER IL
MILITARY TRIBUNALS.

COURTS-MARTIAL: THEIR ORIGIN AND FUNCTION.

Origin and History.—The Court-martial, as a military tribunal, ante-
dates the standing army in English history. As an agency for the
muintenance of discipline in armies, its history can be traced back to a period
considerably earlier than the Christian era; especially among the Romans,
the most important and powerful of the military nations of antiquity,' from
whose system of jurisprudence it was borrowed by the Teutonic leaders
during the Middle Ages, and adapted to the peculiar conditions of the
feudal system. It had become fully established on the continent of Europe
at the time of the Norman Conquest, and was introduced into England, as
an incident of that system, by William the Conqueror and his immediate
successors, in the latter part of the eleventh centary.

The Constable and Marshal; the Constable’s or Marshal's Court; the
Court of Chivalry.—Of the high officers of William’s court, there were two,
the Constable and Marshal, whose duties and functions were peculiarly mili-
tary. The constable, under the direction of the king, was the commander
of the royal armies.” When an occasion arose for the employment of the
military forces, this officer, in addition to his duties as commander-in-chief,
sat as a superior judge for the trial of all matters in litigation between
soldiers and followers of the army. In addition to this duty, the Constable’s
Court had power to try and punish certain criminal acts, subversive of
discipline, which would now be termed military offznses, and over which
the common-law courts, as such, were at first without jurisdiction. This
court was composed of the constable, assisted bv the marshal, by three
doctors of the civil law (indicating its Roman origin), and by a clerk,

} See Bruce, Institutions of Militarv Law (1717).

* The office of constable is said to have been conferred upon the Bohuns, Earls of
Hereford and Essex From this family it passed to the Dukes of Buckineham, as heirg
geveral, and on the attainder of Edward, Duke of Buckingham, for high treason.®* the
office reverted to the crown and, save upon ceremonial occasions. has not since heen
conferred upon a subject. Grose, Mil. Antiq.. 218. For an account of the rights and
privileges claimed by the Clonstable of Bourbon, see Grose. Mil. Ant.. vol. ii. p. 218.
gl: office of constable in France was suppressed by Louis XIII in 1627. Ibid., ii. p.

¢ 13 Henry VIII.
13
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whose duties resembled those of the present judge-advocate, in that he was
required to prosecute all delinguents brought before the Constable’s Court
for trial.'

The Earl Marshal. —The Earl Marshal was the officer next in rank to the
 constable.” As the duties of the constable related to the command of the
Army, those of the marshal, as the name implies, resembled those now per-
formed by the adjutant-general. When the office of constable ceased to
exist his duties descended to and were performed by the earl marshal, and
the court of the constable came to be known as the Marshal’s Coart or, in
its modern form, as the Court-martial. Aside from its strictly criminal
jurisdiction, it had much to do with the decision of questions relating to fiefs
and military tenures, and to the performance of military duties under them;
and this jurisdiction continued to exist, and to bs exercised, after the
common-law courts had begun to exercise jurisdiction over questions
relating to the holding of land in feudal tenures. Matters respecting estates
in land, regarded merely as a question of property, going to the common-
law courts for decision, but controversies respecting rights, dignities, and
successions, in which no question of property was involved, being decided
by the Marshal’s Court.*

! Grose, Mil. Ant., vol. ii. p. 216. For other accounts of the origin and jurisdiction
of this court see Tytler, 22; Adye, 7; Manual Mil. Law, 7-12; Winthrop, 46. See, also, a
paper on the Articles of War, by Judge-Advocate General G. Norman Lieber, U. 8, A.,
in the first volume of the Journal of the U. 8. Mil. Service Institution,

* The office of earl marshal was conferred by William the Conqueror upon Roger de
Montgomery and William Fitzosborne. It was held, later, for several generations, by
the family of de Clare, Earls of Pembroke, after which, upon a reversion to the crown, it
was conferred upon the family of Thomas Howard, Duke of Norfolk, where it has since
remained. (Grose, Mil. Antiq., ii. 224.) The earl marshal is now head of the Heralds’
College, and exercises a small part of his original jurisdiction in respect to crests and
armorial bearings,

3 The jurisdiction of this court, according to Sir Matthew Hale, was declared and
limited by common law as follows: ‘‘First, negatively; its officers were not to meddle
with anything determinable by the common law, and therefore, insomuch as matter of
damages, and the quantity and determination thereof, is of that cognizance, the court of
the constable and earl marshal could not, even in such suits as were J)roper for their
authority, give damages against the party convicted before them, and, at most, could
only order reparation in point of honor. Neither could they, as to the point of reparation
in honor, hold plea of any such words or things wherein the party was relievable by the
courts of common law. Second, affirmatively ; their jurisdiction extended to matters of
arms and matters of war, viz., as to matters of arms (or heraldry) the constable and
marshal had cognizance, viz., touching the right of coats of armour, bearings, crests,
supporters, pennants, etc., and also touching the right of place and precedence, in cases
where either Acts of Parliament or the king’s patent (he being the fountain of honor)
had not already determined it; for, in such cases, they had no power to alter it. These
things were anciently allowed to the jurisdiction of the constable and marshal, as having
some relation to military affairs; but so restrained that they were only to determine the
right. and give reparation to the party injured, in point of honor, but not to repair him
in damages.™ (Hale, History of the Common Law, pp. 86-38 )

‘¢ As to matters of arms, however, the constable and marshal had a double nower : (1)
a ministerial power, as thev were anciently two great ordinary officers in the king’s army;
the ronstable being, in effect, the kine’s general. and the marshal heing employed in
marshaling the king's army, and keeping the list of the officers and soldiers therein ;
and his certificate being the trial of those whose attendance was requisite;* (2) a

¢ Littleton, §102.
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Before the office of marshal began to decline in importance, the institu-
tion of the Court-martial, as a tribunal for the trial and punishment of
wnilitary offenses, had become firmly established. The place of the marshal
and his assistants had been taken by military officers detailed for the pur-
pose, or performing the duty by title of office, and the court had come to be
convened, or appointed, by the crown, either djrectly by the sovereign in
person, or in pursuance of a commission, issued by him for that purpose, to
a proper military commander.' )

Courts-martial: their Authority and Function.—Military Law is enforced

by meuans of certain tribunals, created for the purpose, called Courts-mar-
tial, the origin and history of which have already been described. These
tribunals are created by the order of a proper convening authority, and are
empowered, by statute, to determine challenges, to try accusations against
military persons, to reach findings of guilt or innocence respecting the same,
and to impose appropriate sentences. Their sentences, however, have in
themselves no legal validity, being in the nature of recommendations merely,
until they have received the approval of a military commander, designated
by law for this purpose, called the reviewing authority. With such approval
or confirmation, however, their sentences become operative and acquire the
same sanction as the sentences of civil courts having criminal jurisdiction,
and are entitled to the same legal consideration.

Courts-martial Executive Agencies.—Courts-martial are no part of the
judiciary of the United States, but simply instrumentalities of the executive
power. They are creatures of orders; the power to convene them, as well
as the power to act upon their proceedings, being an attribute of command.
Bat, though transient and summary, their judgments, when rendered upon
subjects within their limited jurisdiction, are as legal and valid as those of
any other tribunals, nor are the same subject to be appealed from, set aside,
or reviewed by the courts of the United States or of any State.®

judicial power, as, first, appeals of death or murder committed beyond the sea, according
to the course of the civil law ; second, the rights of prisoners taken in war ; third, the
offenses and miscarriages of soldiers, contrary to the laws and rules of the army.”
(Adye. Treatise on Courts-martial, 2-6.)

1 Littleton, & 102.

? Dig. J. A. Gen,, 813, par. 1; Swaim os. U. 8., 165 U. 8.. 553. See Dynes vs. Ho?ver,
20 Howard, 79; Bz parte Vallandigham, 1 Wallace, 248; Wales ps. Whitney, 114 U. 8.,
564: Fucitive Slave Law Cases, 1 Blatch,, 635: In re Bogart, 2 Sawyer, 40%, 409; Moore
es. Houston, 8 8. & R., 197; Kz parte Dunbar. 14 Mass,, 892; Brown oa. Wadsworth, 15
Verm., 170: People vs. Van Allen. 55 N. Y.. 81; Perault vs. Rand, 10 Hun, 222; Ez parte
Bright, 1 Utah, 148, 154; Moore va. Bastard. 4 Taunt., 67: 6 Opins. Att.-Gen., 415, 425.
*‘No acts of military officers or tribunals, within the scope of their jurisdiction, can be
revised. set aside. or punished, civilly or criminally, by a court of common law.” Tyler
©s. Pomeroy, 8 Allen, 484. Where a court-martial has jurisdiction, ‘¢ its proceedings can-
not be collaterally impeached for any mere error or irregularity committed within the
sphere of its authority. Its judgments, when approved as required, rest on the same
basis and are surrounded by the same considerations which give conclusiveness to the
ﬁdgments of other legal tribunals, including as well the lowest as the highest, under

6 circumstances.” Kz parte Reed, 10 Otto, 18.
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Military Tribunals Courts of Honor.—Although, as will presently be
seen, the jurisdiction conferred upon courts-martial by the Articles of War
“is criminal in character, it should also be borne in mind that they are in a
special sense courts of honor, whose object is the maintenance of a high
standard of discipline and honor in the Army, and which, in the exercise of
this jurisdiction, try many accusations based upon acts entirely unknown to
the civil courts as criminal offenses. Only courts composed of military
officers can have that knowledge of the standard of discipline and houor in
the Army which would enable them to weigh correctly acts impairing it, and
courts-martial, in maintaining this standard, may properly be said to be
courts of honor.'

Classification.—Courts-martial are classified, in accordance with their
jurisdiction, into General and Inferior Couris-martial; the latter term
including the Regimental Court, the Garrison Court-martial, and the Sum-
mary Court. The General Court-martial is the highest tribunal known to
military law, and has the most comprehensive jurisdiction in respect to
both persons and cases. It may try any person subject to military law for
any offense over which such tribunals are given statutory jurisdiction. The
jurisdiction of the minor courts is restricted as to the persons and cases
triable by them, and as to the punishments which they may impose upon
conviction.

How Created and Terminated. —Courts-martial differ from civil triburals
having criminal jurisdiction, not only in the nature and extent of their
jurisdiction, as will presently be seen, but in the manner of their creation.
Civil courts, whether of general or special jurisdiction, are created by
statutes, which define their composition, endow them with appropriate
jurisdiction, and determine the times when, and the place or places where
their sessions shall be held. Courts-martial, on the other hand, though
authorized by statute, are created, in every case, by proper military orders,
issued by commanding officers having authority, under the Articles of War,
to call them into being. When the cases referred to them for trial have
been completed, or, in certain contingencies, at the discretion of the appoint-
ing power, they are dissolved by the authority that created them and simply
cease to exist as military tribunals.®

MILITARY TRIBUNALS: TABULAR STATEMENT.
Ge:era} oo;;-cts-r;z);tmllz ; Seomplete jurisdiction (72, 78, 74
Courts.martial. Power The.Sux.nmnry‘Coth'. .(81.)A. W)

1.
to try and sentence 3.
y ) 8. The Regimental Court. (81 A. W.)
4. The Garrison Court. (82 A. W)

Courtsof Inquiry. Power { 1. Courts of Inquiry. (115 A. W.)
to investigate merely. | 2. The Regimental Court for doing justice. (30 A. W.)

! Judge-Advocate General.
! Dig. J. A. Gen,, 817, par. 13, 14; 320, par. 80; 88, par. 5.



CHAPTER III
THE CONSTITUTION OF COURTS-MARTIAL.

THE GENERAL COURT-MARTIAL.

Power to Convene.—Authority to convene general courts-martial is con-
ferred by the 72d Article of War upon ‘‘ any general officer commanding an
army, a territorial division or department, or colonel commanding a separate
department.”” Under the authority thus conferred general courts-martial
may be convened ‘‘ whenever necessary ’’ by the following persons:

1. By the President of the United States, as the constitutional com-
mander-in-chief. 'This he may do not only in the case expressly stated in
the Article “ when any such commander is the accuser or prosecutor of any
officer under his command,’’ but at his discretion and as an incident of his
authority as commander-in-chief.’

2. Where the convening officer is accuser or prosecutor. The President,
in addition to the power above described, is expressly authorized by this
Article to convene general courts-martial when the usual and proper conven-
ing authority ¢ is the accuser or prosecutor of any officer under his com-
mand.” The reason for this exception is obvious. An officer standing

1 ¢ A military officer cannot be invested with greater authority by Congress than the
commander-in-chief, and a power of command devolved, by statute, on an officer of the
Army or Navy is necessarily share | by the President. The power to command depends
upon discipline, and discipline depends upon the power to punish; and the power to
punish can only be exercised, in time of peace, through the medium of a military
tribunal. Since the earliest legislation of our Government it has undoubtedly been
understood and intended that whutever powers were granted to general officers were, at
the same time, granted and intended to be shared by the President,” ** whose name is under-
stood as written in every statute which confers upon a military officer military authority.”
Swaim vs. U. S., 165 U. S., 553; wid., 28 Ct. of Cls., 173, 221, 224: Runkle z¢. U. 8., 19
thid., 398; Dig. J. A. Gen., 81, par. 1. A convening of a general court-martial nominally
by the Secretary of War is in law a convening by the President, and therefore as legal ag
if the President himself had signed the order, (Ibid., 606, par, 2.)

The authority of the Pre<ident as ¢chmmander-in-chief to institute general courts.
martial has been in fact exercised from time to time, from an early period, in a series of
cases commencing with those of Brigadier-(ieneral Hull, Major-General Wilkinson, and
Major-General (iaines, tried in 1813-1816, and including that of Brevet Majo--General
Twiges, tried in 1858. His authority in this particular has been in substance aflirmed by

the Judiciary Committee of the Senate, in Report No. 868, dated March 3, 1879, 'orty-
fifth Congress, third session. (A single member ot the committee apoarently dissented,
in a su uent report of April 7, 1879, Mis. I»ac. No, 21, Forty-sixth Congress, first
session.) 1bid., 606, par. 1, note 1.

17



18 MILITARY LAW.

toward the accused in the relation of an accuser or prosecutor is thereby
disabled from acting with the impartiality which it is the purpose of the law
to secure in all matters respeeting the procedure of courts-martial.

The question whether a particular convening officer is to be regarded as
having been the ‘‘ accuser or prosecutor >’ of the accused in the sense of this
Article is mainly to be determined by his animus in the matter. If, when
the facts of the alleged offense are communicated to him, he determines
that the same constitute a sufficient and proper ground for a trial, and
thereupon directs a suitable officer, as an officer of his staff, or the command-
ing officer of the regiment or company of the accused, to prepare or prefer
the charges, he acts simply in the due performance of an gfficial duty and
not as ‘‘ accuser or prosecutor.””' Nor is his action any the less official if,
in the desire to have the proceedings regular and effectual, he himself directs
as to the form of the charges, or, after the same ure prepared, revises them
so that they shall sufficiently set forth the alleged offenses. Much less is he
to be deemed an ‘‘ accuser or prosecutor >’ where he causes the charges to
be preferred, and proceeds to convene the court, by the direction of the
Secretary of War or a competent military superior.

On the other hand, where he himself initiafes the charge out of a
hostile animus toward the accused or a personal interest adverse to him, or
from a similar motive adopts and makes his own a charge initiated by
another, he is to be deemed an ¢‘ accuser or prosecutor >’ within the Article.
Nor is he the less so where, though he has no personal feeling or interest in
the case, he has become possessed with the conviction that the accused is
guilty and deserves punishment and, in this conviction, initiates, or
assumes as his own, the charge or the prosecution. For in this case, equally
as in the former, he is unfit to be a judge upon the merits of the case: in
the one instance he is too much prejudiced to be qualified to do justice; in
the other he has condemned the accnsed beforehand.®

1 Compnare late opinion. to a somewhat similar effect, of the Attorney-General of
August 1, 1878 (16 Opins., 106), in which it is also held that where the record of the trial
fails to indicate that the convening officer was the ‘‘ accuser or prosecutor' of the
accused, the latter, in applying to the Secretary of War to have the proceedings pro-
nounced invalid on this ground. may establish the fact by the production of afidavits
setting forth the circun stances of the case and the action of the commander. Diy. J. A,
Gen., 83, par. 7, note 1.

? Dig. J. A. Gen., 82, par. 7. The objection that the convening commander was the
““gaccuser ” or * prosecutor " of the accused, being one going to the legal constitution of
the court, may be raised before the court at any stage of its proceedings. Or it may be
taken to the reviewing officer with a view to his disapproving the proceedings, or m:y
be made to the President, aiter the approval and execution of the sentence, with a view
to having the same declared invalid or to the obtaining of other appropriate relief.
Regularly, however, the objection, if known or believed to exist, should be taken at or
before the arraignment. If the objection is not admitted by the prosecution to exist,
the accused is entitled to prove it like any other issue, Dig. J. A. Gen., 84, par. 8.

The provision of this Article (and of Art, 78), that, when the convening commander is
« accuser or prosecutor,”’ the court shall be convened by the President or * next higher
commander,” being expressly restricted to general courts, has of course no application to
regimental or garrison courts. The same principle, however, will properly be applied to
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The 72d Article, in empowering the commanders above named to consti-
tute the superior courts-martial, makes them the judges, in general, of the
expediency of ordering such courts in particular instances. Except where
specially authorized to do so by law or regulation, an officer or soldier cannot
demand a court-martial in his own case.” Where a commander, empowered
by this Article to convene a general court-martial, declines, in the exercise
of his discretion, to approve charges submitted to him by an inferior and to
order a court thereon, his decision should, in general, be regarded as final.®

Nature of the Authority.—The authority to order a court under this
Article is an attribute of command. Thus a department commander
detached and absent from his command for any considerable period, by reason
of having received a lcave of absence (whether of a formal or an informal char-
acter) or having been placed upon a distinct and separate duty (as that of
a member of a court or board convened outside his department, for example),
is held to be incompetent, during such absence, to order a general court-
martial, as department commander, even though no other officer Las been
assigned or has sncceeded to the command of the department.®

Nor can a department commander thus absent exercise such authority
through a staff officer or other subordinate, or delegate the same Zo a subordi-
nate to be exercised by him: the authority must be exercised in person, by
the proper commander, and is not, nor can it properly be made, the subject
of delegation.* .

3. By certain military commanders. The 72d Article of War also con-
fers the power to convene general courts-martial upon *‘ any general officer
commanding an army, a territorial division or a department, or colonel com-
manding a separate department.’”” The term ¢ general commanding an
army *’ relates not only to the commander of an army, properly so called,—
that is, of the field organization composed of troops of all arms of the service,
arranged in divisions and brigades,—but includes as well the major-general,
or other officer, assigned by the President to command of the Army of the
TUnited States.* The other officers named in the Article are those entrusted

proceedings before these courts, if it can be done without serious embarrassment to the
service. Ibid., par. 9.

! Dig. J. A. Gen., 81, par. 2.

2 Ibdd., par. 8.

3 Ibid., 82, par. 5.

4 Ikid. Nor, where a general court-thartial duly convened by a department commander
has. ata time when the commander is thus absent from his command, been reduced, by an
incident of the service, below five members, can another member legally be detailed upon
the court by the assistant adjutant-general, or other subordinate officer remnaining in
charge of the headquarters; since such a detail would be an exercise of a portion of the
aﬁ:‘l,xorgzy vested, by the Article, in'the commander, and which can in no part be delegated.

id., 82, par 6.

5 The c?:nmnnd exercised by the commanding general of the Army, not having been
made the subject of statutory regulation, is determined by the order of assignment. [t
has been habitually composed of the aggregate of the several territorial commands that
have been or may be created by the President.

The Act of August 5, 1883, (22 Stat. at Large, 238,) also authorizes the President to



20 MILITARY LAW.

with the command of the departmental organizations into which the territory
of the United States is habitually divided in time of peace,' though their
power to convene general courts-martial is not restricted by that fact, but
may be exercised ‘‘ whenever necessary,’’ in time of peace as well a8 in time
of war.

Power to Convene Courts-martial in Time of War.—It will be observed
that the 72d Article of War is not restricted in its operation to a time of
peace, but is equally applicable to a state of peace or war. Nor is it
restricted to the territory of the United States, but may have extra-terri-
torial operation, and confers power upon the officers named to convene
courts-martial wherever the forces of the United States may lawfully happen
to be; and courts so convened are legal tribunals even if convened in the
enemy’s country and beyond the territorial jurisdiction of the United States.*

In time of war, however, two classes of persons are given authority by
the 73d Article of War to convene general courts-martial—commanders of

direct the commanding general of the Army, or the chief of any military bureau of the
War Department, to perform the duties of Secretary of War in the case contemplated by
Section 179 of the Revised Statutes.

The general commanding the Army, in the exercise of his command, which is created
by executive order and is composed of the aggregate of the geographical or territorial
commands into which the territory of the United States is diviged, has power under the
72d Article to convene general courts-martial and, by his approval or confirmation, to
make their sentences effective. In practice courts-martial for the trial of military persons
who do not form part of the departmental commands above described are convened and
their sentences are carried into effect by this officer.

The Army Regu.ations of 1895 contain the following provisions respecting the duties
of this officer:

The military establishment is under the orders of the commanding general of the
Army in that which pertains to its discipline and military control. The fizcal affairs of
the Army are conducted by the Secretary of War, through the several staff departments,
(Par. 187, A. R., 1895.) )

All orders and instructions from the President or Secretary of War relating to military
operations or affecting the military control and discipline of the Army will be promulgated
through the commanding general. (Par. 188, A R, 1895.)

Paragraph 189 of the Army Regulations of 1893 contains the provision that in time
of peace army corps, divisions, and brigades will not be formed except for purposes of
instruction. Section 9 of the Act of July 17, 1882, (12 Stat. L., 594,) authorized the
President to establish and organize army corps according to his discretion. Section 10 of
the same Act provided for the staff of an army corps. Such legislation was not necessary,
however, the organization of separate armies, army corps, grand divisions, wings,
reserves, nand the like, in time of war heing a matter within the discretion of the
President as the com'nander-in-chief. For regulations respecting the organization of
armies in the field in time of war, see the volume entitled *“ T'roops in Campaign,”

1In time of peace our Army has been habitually distributed into geographical
commands, styled, respectivelv, military divisions, departments, and districts - the
districts, as organized prior to 1815, corresponding to the commands now designated as
departments. Thesec divisions and departments can be established only by the President;
but, within their respective departiments, commanding generals have from time to time
gronped adjacent posts into temporary commands, which are now known as districts.

Military divisions, each embracing two or more departments, have obtained from
May 17, 1815, to June 1, 1821; from May 19, 1837, to July 12, 1842; from April 20 1844,
to October 31, 1853; from July 25 to August 17, 1861; and trom October 13, 1863, to July
2. 1891. Department organizations have been continuous since 1815. (Scott Dig., p.
244.)

2 1. 8. vs. Anderson, 9 Wall., 56; The Protector, 12 Wall., 700: Georgia r<. Stanton,
68 Wall., 50; Luther vs. Borden, 7 How., 1; Kennett vs. Chambers, 14 How., 88.
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divisions and commanders of separate brigades. This provision applies to
the tactical organization of armies in the field,' as distingnished from the
geographical organization of military divisions and departments into which
the territory of the United States is habitually divided in time of peace.
The commander of an army in the field in time of war derives his authority
to convene courts-martial from the 72d Article; the commander of the
principal unit of command in an army in the field—the division—and the
commander of the exceptional field organization—the separate brigade—
derive their power to constitute general courts-martial from the 73d Article,
which is restricted in its operation to a state of war. This Article makes
provision for the contingency of the convening officer being the accuser or
prosecutor by the requirement that, in such case, ‘‘ the court shall be
appointed by the next higher commander.”’ )

Separate Brigades.—To constitute a particular command a separafe
&rigade within the meaning of this Article, the organization must not exist
as & component part of a division; to authorize its commander to convene a
general court-martial it must be detached from, or not connected with, any
division, but must be operating as a distinct command.*

! Section 1114 of the Revised Statutes contains the requirement that ** in the ordinary
arrangement of the Army two regiments of infantry or of cavalry shall constitute a
briga.de and shall be the command of a brigadier-general and two brigades shall
coustitute a division and shall be the command of a maj r-general; but it shall le in
the discretion of the commanding general to vary this disposition whenever he may deem
it proper to do so.” Paragraph 189 of the Army Regulations of 1845 provides that * in
time of peace army corps, divisions, or brigades will not be formed except for purposes
of instruction.” ,

? Dig. J. A. Gen., 85, par. 1. In accordance with the terms of Section 1114 of the
Revised Statutes a division is an organized command consisting of at least two brigades.
and a brigade is a sim:larly organized command consisting of at least two regiments of
infantry or cavalry. (JIbid.) GUeneral Orders 251 A, G. O. of 1864 contained the require-
ment that ¢ where a post or district command is composed of mixed ticops, equivalent to
a brigade, the commanding officer of the department or Army will designate 1t in orders
as a separate brigade, and a copy of such order will accompany the j roceedings of any
general court-martial convened by such brigade commander. Withcut such authority,
commanders of posts and districts having no brigade organization will not convene
general courts-martial.” Under this order, which was applied mainly to the ¢ imands
designated in the late war as ** districts,” it was held by the Judge-Advoc: te Gienerul as
follows: That the fact that a district command was composed not of regiwents but of
detachments merely (which, however, in the number of the troops, were cqual to or
exceeded two regiments)did not preclude its being designated as a *‘ separate brigade * and
that when so designated its commander Lad the same authority to convene general courts.
martial as he would have if the command had the regular statutory brigade organization;
that though a district command embraced a force considerably greater than that of »
brigade as commonly constituted, yet if not designated by the proper authority as a
‘‘separate brigade ” its commander would be without authority to convere general
courts-martial, unless indeed his command constituted a separate ‘' arn:y ” in the rense
of the 72d Article; that it was not absolutelv necessary, to give validity to the proceed-
ings or sentence of u general court-martial convened by the commander of a separate
brigade, that the command should be described as a separate brigade in the caption or
saperscription of the order convening the court and prefixed to the record, or even that a
copy of the order designating the command as a separate brigade should accompany the
proceedings. As to the latter feature, General Orders No. 251 of 1864 is viewed as
directory merely. And though not to accompany the record with a copy of the order
thus constituting the command would be a serious irregularity, as would be also—though
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“Time of War,” How Determined.—The dates when a state of war begins
and terminates are questions of fact, to be determined by Congress and the
Executive, the political departments of the Government charged, in the
Constitution, with the power to declare war and to conduct military opera-
tions. The dates so determined are binding upon the judiciary, and serve to
fix the period within which, under the 73d Article of War, the commanders
of divisions and separate brigades may constitute general courts-martial.’

The Superintendent of the Military Academy.—Section 1326 of the
Revised Statutes confers power upon the Superintendent of the Military
Academy to convene general courts-martial for the trial of cadets. This
officer is also empowered to execute the sentences of such courts, except the
sentences of suspension and dismission, subject to the same limitations and
conditions now existing as to other general courts-martial.*

THE INFERIOR COURTS-MARTIAL.

The Regimental Court-martial.—The 81st Article of War provides that
¢¢ every officer commanding a regiment or corps shall, subject to the pro-
visions of Article 80, be competent to appoint, for his own regiment or corps,
courts martial, consisting of three officers, to try offenses not capital.” In

a less serious one—the omission of the propor formal description of the command from
the convening order, yet if the comnand had actually been duly designated, and ¢n fuct
was, a separate brigade, and this fact existed of record and could be verified from the
official records of the department or Army, the omission of either of these particulars,
though a culpable and embarrassing neglect on the part of the court or judge advocate,
would not, per se, invalidate the prooeegings or sentence. JIbid., par. 8.

1 Dig. J. A. Gen., par. 4; tbid., 748.

! As the cadets at the Military Academy are not commissioned officers, they are, under
the 824 Article, subject to trial by garrison courts-martial. (7 Opin. Att.-Gen., 828.) The
Academic Regulations also confer upon the Superintendent a limited power to punish,
summarily, certain offenses committed by cadets in violation thereof The offenses so
made punishable are defined in tlie regulations and orders of the Academy, and the pun-
ishments which may be imposed are there specified. The undergraduate cadets are
not commissioned officers, and are, therefore, not competent to sit on a court-martial, and
are triable by a regimental or garrison court-martial. (7 Opin. Att.-Gen.. 828.) In their
internal academic organization as officers, non-commissioned officers, and privates, they
are not subject to the Articles of War as respects their relation to one another, but only
a8 respects their relation to commissioned officers of the Army, on duty as such at the
Academy. (Ibid.)

Cadets are amenable to trial by court-martial for violations of the regulations of the
Academy, as ‘‘conduct to the prejudice of good order and military discipline.” * (Dig.
J. A. Gen., 210, par. 8)

The Superintendent of the M litary Academy can have no power, by virtue of a regu-
lation of the Academz, to try and punish a cadet for a military offense for which, under
the Articles of War, he is amenable to trial by court-martial. ~ A regulation assuming to
confer upon him such power would be in contravention of law and inoperative. Other-
wise of a regulation which merely authorized a measure of discipline. So where a
cadet, on arraignment for a military offense, pleaded in bar that he had already. for the
same offense, been runished by reduction from cadet officer to cadet private, under pa-.
107, Acadvmg Regulations, keld that, r«%arding such reduction as a form of school disci-
pline only, the plea was properly overruled by the court. Ibid., par. 11.

¢ In this connection may be noted the cpinion of the Solicitor-General (15 Opins., 631) that cxcept
for the offense of hazing, speclally made punishable by the Act of June 23, 1874, cadets of the Naval
Academy are not subject to trial by court-martial.
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addition to the commanders of regiments, properly so called, the chiefs of
such of the Staff Corps as include enlisted men in their personnel may con-
vene these courts at posts or places occupied by troops under their direct
military control and command.’

The strictly criminal jurisdiction of this tribunal having been transferred
to the Summary Court by a recent enactment of Congress, its functions are
now largely restricted to cases, arising under the 30th Article of War, which
involve the redress of grievances alleged by enlisted men to have arisen in
the administration of the commands to which they belong. It can now be
lawfully convened for the trial of a soldier only in a case, properly referable
to a Summary Court, in which the party defendant, being a non-commis-
sioned officer, formally requests that the charges against him be passed upon
by a regimental court-martial, or when such trial has been authorized by
the officer competent to the trial of the accused by a general court-martial.®

The Garrison Court-martial. —While the Garrison Court-martial has the
same jurisdiction in respect to offenses as the other inferior courts recognized
by the Articles of War, its jurisdiction as to persons is considerably more
extensive, and it may try enlisted men of any corps or arm of the service
who are attached to, or form a part of, the command of the officer who has
power to convene it. The Regimental Court already described relates
strictly to organizations. It is thus seen to be independent of place or
locality, and may be convened at a military post or in the field, on the
march, or in bivonac—wherever, indeed, the organization to which it per-
tains may happen to be. The Garrison Court, on the other hand, is fixed

1 Held that the Chief of Engineers was authorized to order a court uuder this Article
for the trial of soldiers of the engineer battalion ; the same, in connection with the
engineer officers of the Army, being deemed, in view of Secs. 1084, 1151, 1154, eic., of
the Revised Statutes, to constitute a *‘corps’’ in the sense of the Article. So Zeld that
the Chief of Ordnance was authorized to convene such a court for the trial of the enlisted
men authorized by 8ec. 1162, Rev. Sts.. to be enlisted by him ; the same belnrg deemed
to constitute with the ordnance officers such a separate and distinct branch of the mili-
tary establishment as to come within the general designation of ‘* corps” employed in
the Article. 8o Aeld that the Chief Sigunal Officer, under the provisious of the Acts of
July 24, 1876, June 20, 1878, etc., relating to his branch of the service, was authorized
to order courts-martial, as commandiug a *‘ corps” in the sense of this Article. Dig. J.
A. Gen., 92, par. 1.

* The Regimental Court is the oldest, in respect to its creation, of the several inferior
courts known to our military practice. It originally consisted of all the comnmissioned
officers of the 1egiment, and had in early times a more comprehensive jurisdiction than
is now assigned to it by law. In the British service its membership was reduced to five
about the middle of the last century, and in our own service was fixed at three by the
resolution of Congress of Mny 81, 1786. The Regimental Court was replaced in 1862 by
the Field-officer’s Court, a tribunal composed, as its name implies, of a single officer,
and clothed with summary PIlurisdlctlon for the trial of enlisted men of the regiment to
which it pertained. The Field-officer’s Court, which was thus given exclusive juris-
diction for the trial of all cases properly justiciable by inferior courts in time of war,
was itself replaced by the Summary Court created by the Act of June 18, 1898.* See,
also, the 82d Article in the chapter entitled THE ARTICLES OF WAR.

* 30 Btat. at Large, 453,
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in respect to place, and may be convened by ‘‘ the officer commanding® a
garrison, fort, or other place,’ subject to the qualification, however, that the
troops constituting the garrison shall consist of different corps.”” Like the
Regimental Court, it is superseded by the Summary Court in all cases in
which that tribunal may properly be convened for the trial of enlisted men.

Constitution and Composition.—The rank of the convening officer is
immaterial so long as he is the lawful commanding officer of the post or
garrison at which the conrt-martial i3 convened. The presence of a single
representative, commissioned or enlisted, of a corps, arm, or branch of the
service other than that of which the bulk of the command is composed will
be deemed sufficient to fix upon the command the character of one in which
‘¢ the troops consist of different corps’’ within the meaning of the Article,
and will empower the commanding officer thereof to order a court-martial
under the same.’

THE SUMMARY COURT.

"History of the Tribunal.—As the cases referable to the inferior courts
are, as_a rule, very much less serious in importance than those which are
referred to general courts-martial for trial, and as a prompt disposition of
such cases is, in general, more beneficial to discipline than a protracted
investigation into their merits, the tendency in our service has been to
replace the older inferior courts by tribunals having a more summary juris-

11t is not essential that the ‘‘ officer commanding” should be of the rank of field-
officer. A commanding officer, though a captain or lieutenant, may convene a court-
martial under this Article, provided he has the required command. Dig. J. A. Gen.,
93, par. 1.

X commanding officer is not authorized to detail Aémself with two other ofticers as a
court under this (or the preceding) Article.  An “ acting assistant surgeon,” not being
an officer of the Army, cannot be detuailed on such court. Idid., par. 2.

* The general term *‘ other place” is deemed to be intended to cover and include any
situation or locality whalever— post, station, camp, balting-place, etc.—at which there
may remain or be, however temporarily, a separate command or detachment in which
different corps of the Army are represented, as indicated nbove. If such command, so
situated, contains threc ofticers other than the commander available for service on court-
martial, the commander will be competent to exercise the authority conferred by this
Article. 1bid., par. 3.

) 3 Held, in view of the early orders relating to the subject and of the practice there-
under, that the presence on duty with a garrisou, detachment, or other separate com-
mand, at a fort, areenal, or other post or place, and as a part of such command, of a
single representative, oflicer or soldier, of a corps, arm, or branch of the service other
than that of which the bulk of the command is composed—as an officer of tlie guarter-
master, subsistence, or medical department, a chaplain, an ordnance scrgeant or hospi-
tal steward, an officer or soldier of nriillery where the command consists of infuntry or
cavulry, or vice versa, etc.—might he deemed sufficient to fix upon the command the
charucter of one ‘ where the troops consist of different corps,” in the sevse of this
Article, and to empower the commanding officer to order a court-martial under the
same. The presence, however, with the commaund, of a civil employé of the An&y
(as a: ‘‘acting assistant surgeon'’) could have no such effect. Dig. J. A. Gen., 94,
par. 4.



THE CONSTITUTION OF COURTS-MARTIAL. 25

diction and a somewhat less elaborate procedure; thus enabling the minor
infractions of discipline, in camp or garrison, to be more expeditiously dis-
of.

The Field-officer’s Court.—The first tribunal thus created was the Field-
officer’s Court, which was established by Act of Congress in 1862.' This
court, as its name implies, was composed of a single officer and was given
exclusive jurisdiction over the cases formerly tried by the regimental and
garrison courts; its proceedings were reviewed and carried into effect by
the ‘“ brigade commander, or by the commander of the post or camp’’ to
which the regiment was for the time attached. Although the jurisdiction
of the Field-officer’s Court was not expressly restricted to a time of war in
the enactment creating it, such a limitation was, in fact, imposed in the
revision of the Articles of War in 1874,” by the insertion of a clause in the
80th Article restricting ite operation to ¢ time of war.”” The result of this
enactment was to restore to the Regimental and Garrison Courts the au-
thority to try enlisted men for minor offenses committed by them in time
of peace. The Field-officer’s Court ceased to exist on August 17, 1898, in
conformity to the repeal provisions of the Act of June 18, 1898.*

The Summary Court of 1890.—With a view to secure greater expedition
in the disposal of cases in which enlisted men were charged with the com-
mission of minor military offenses, a Summary Court was established by Act
of Congress in 1890,' and clothed with jurisdiction over offenses properly
triable by inferior courts, to the exclusion of the garrison and regimental
courts. The enactment creating the court contained the requirement,
however, that if the accused *‘ objected to a hearing .and determination of
his case by such court,”” his request for a trial before a garrison or regi-
mental court ‘“ should be granted as a matter of right.”” As the jurisdic-
tion of this tribunal was expressly restricted to time of peace, the Field-
officer’s Court was called into being on April 22, 1898, at the outbreak of
the war with Spain. On June 18, 1898,* Congress, by an appropriate enact-
ment, replaced this tribunal by the present Summary Court, the constitution
and composition of which will now be explained.

The Summary Court.— Constifution and Composition.—The law creating
the Summary Court provides that ‘‘ the commanding officer of each garri-
son, fort, or other place, regiment or corps, detached battalion, or company,

1 Sectfon 7, Act of July 17, 1862. (12 Stat. at Large, 598.)

* Act of June 22, 1874, (18 Stat. at Large, 113.)

3 Act of June 18, 1898. (80 #bid., 483.)

4Act of October 1, 1890. (26 Stat. at Large, 648.) The Act establishing the Sum-
mary Court of 1890 constituted the second line ofticer in rank the court for the trial of
cases properly cognizable by it ; where only ofticers of the staff were on duty at a post,
the second staff officer in rank was to constitute the court.

s Act of June 18, 1888, (30 Stat. at Large, 483.)



25a MILITARY LAW.

or other detachment in the Army, shall have power to appoint for such
place or command, or in his discretion for each battalion thereof, a Summary
Court to consist of one officer to be designated by him, before whom enlisted
men who are to be tried for offenses ’> which, prior to the passage of the
Act, were ‘‘ cognizable by field-officers detailed to try offenders under the
provisions of the 80th and 110th Articles of War shall be bronght to trial
within twenty-four hours of the time of the arrest, or as soon thereafter as
practicable.””’ It is provided, however, in the statute establishing it that
the Summary Court ‘‘ may be appointed and the officer designated by
superior authority when by him deemed desirable.”” The statute also con-
tains the proviso that ‘‘ when but one commissioned officer is present
with & command, he shall hear and finally determine such cases.”’*

Ezception.—The Act establishing the Summary Court excepts from its
jurisdiction all enlisted men holding certificates of eligibility to promotion;
it also provides that ‘‘ non-commissioned officers shall not, if they object
thereto, be brought to trial before summary courts without the authority
of the officer competent to order their trial by general court-martial, but
shall in such cases be brought to trial before garrison, regimental, or
general courts-martial, as the case may be.*

1Act of June 18, 1808. (80 Stat. at Large, 488.) *Joid. 3 Ivid.



MILITARY LAW.

25%
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CHAPTER 1IV.
THE COMPOSITION OF COURTS-MARTIAL,

Composition in General. —The statutes authorizing the several military
tribunals known as courts-martial—contain the requirement that they shall
be composed of commissioned officers—a term applied to persons in the mili-
tary service, of and above the rank of additional second lieutenant, who have
been appointed by the President, with the advice and consent of the Senate,
and whose appointments-are evidenced by commissions under seal, signed by
the President and countersigned by the Secretary of War.! While none but
commissioned officers may sit as members of courts-martial and courts of
inquiry, certain persons holding commissions from the President, and, as
such, entitled to the denomination of commissioned officers, are not subject
to detail as members of courtssmartial. To this class belong professors at
the Military Academy, who are without military rank,” and officers of the
retired list, who, in view of the provisions of Sections 1259 and 1260 of the
Revised Statutes, cannot legally be assigned to court-martial duty.*

The Marine Corps.—The 77th Article of War provides that ¢ officers of
the regular army shall not be competent to sit on courts-martial to try the
officers or soldiers of other forces except as provided in Article 78.” The
statute creating the Marine Corps, normally a part of the Navy, provides

! Under this head fall, also, what are called ‘‘ recess appointments’ made by the
President during an adjournment of the Senate, under the authority conferred by Article
II, Section 2, of the Constitution. ‘

? Sections 1333 and 1336, Revised Statutes; Dig. J. A, Gen., 615, par. 2.

3 Dig. J. A. Gen., 87, par. 1. Until the officers of the several staft corps had military
rank conferred upon them by Congress, it was not customary to place them on duty as
members of courts-martial, although there are instances in which they were employed
as judge-advocates ; this for the reason that without either actual or relative rank it
was impossible to assign them seats, or to determine the order of voting in.accordance
with the requirement in that regard which is contained in the 95th Article of War. So
soon, howover, as rank was conferred upon them by enactments of Congress, they became
eligible for court-martial duty. For the reason above assigned the professors at the
Military Academy, and the chaplain authorized at that institution by the Act of February
18, 1896, (29 Stat. at Large, 8,) are still ineligible for that duty. A medical officer of a
post or station is legally eligible for service on courts-martial, either as a member or a
judge-advocate, and in small commands surgeons and assistant surgeons are not un-
frequently detailed upon such service. In view, however, of the fact that a medical
officer of a post, with a hospital or sick men under his charge, is practically continuously
‘“on duty,” besides requiring a considerable time for study, it is deemed to be in general

rejudicial to the interests of the service to detail such officers upon court-martials where
t can well be avoided. Dig. J. A. Gen., 493, par. 2.

28
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that the corps so established ¢“ shall be liable to do duty in the forts and
garrisons of the United States, on the seacoast, or any other duty on shore,
a8 the President, at his discretion, may direct.””' When so detached by
order of the President, the law provides that the Marine Corps ‘¢ shall be
subject to the rules and Articles of War prescribed for the government of
the Army.””* The 78th Article of War permits officers of that arm, when
so detached for service with the Army, to ‘‘ be associated with officers of
the regular army on courts-martial for the trial of offenders belonging to the
regular army or to forces of the Marine Corps so detached.”’
Courts-martial for the Trial of the Militia.—Section 1658 of the Revised
Statutes contains the requirement that ‘¢ courts-martial for the trial of
militia shall be composed of militia officers only ’’; the 77th Article of War
contains the more comprehensive provision that ‘¢ officers of the regular army
shall not be competent to sit on courts for the trial of officers or soldiers of
other forces except as provided in Article 78.”” The converse of this propo-
sition, however, is not true, and officers of militia or other forces may sit
on courts-martial for the trial of officers or enlisted men of the regular army.*
Volunteers.—Though assimilated to the militia in some respects, as, for
example, in the mode of original appointment of regimental and company
officers, the volanteer forces are as distinct tn law from the militia as are
the troops constituting the regular military establishment.* Under existing

1 Section 1619, Rev. Stat.

* Section 1621, sbid.

3 In one class of cases—that in which a member of the militia neglects or refuses to
serve when called into actual service in pursuance of a requisition or order of the
President of the United States—it has been decided that courts-martial convened by the
authority of the State and of the United States had concurrent jurisdiction. Military
offenses not being cognizable by the civil courts of the United States, the militia laws
bave provided that offenses of disobedience to the President’s order calling the militia
into actual service shall be cognizable by courts-martial of the United States ; a statute
of Pennsylvania made such offcnses triable by courts-martial convened by the authority
of the State, and it was held by the Supreme Court, in the case of Houston vs. Moore
(b Whenaton, 1), that the statute of the State of Pennsylvania in such case was not in con-
flict with the similar enactment of Congress, and-that a case of concurrent jurisdiction
properly existed. In the case of Martin vs. Mott (12 Wheaton, 19) the judgment in the
cae of Houston vs. Moore was affirmed, and it was held that the decision of the President
was conclusive as to the existence of the emergency justifying the calling forth of the
militia. It was also held that courts for the trial of such delinquents must be composed
of officers of the militia, but that such provisions of the Articles of War as regulated
the procedure of courts-martial for the trial of persons belonging to the regular establish-
meut and to the militia actually in service, did not apply to the trials of members of the
militia who had refused or neglected to appear in response to a call issued in pursuance
to the order or requisition of the President.

¢ Prior to the passage of the Act of April 22, 1898 (30 Stat. at Large, 483,) it was
held that, although officers and soldiers of volunteers, not being militin, were us much a
part of the Army of the United States as are regular officers, yct, in view of the terms
of this Article, an officer of the regular army, so called, would not be cligible for detail
as a member of a court-martial convened for the trial of volunteer oflicers or soldiers,
nor, when duly detailed as a member of a court-martial, would he be competent to take
part in the trial of avolunteer by such court. Dig. J. A. Gen., 88. As the Act ‘‘to
provide for temporarily increasivg the military establishment of the Uunited States in
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law officers and enlisted men of the volunteer forces, once mustered into the
military service of the United States, occupy, so long as they continue in
such service, precisely the same status in respect to the operation of military
law as officers and enlisted men of the regular army.' Their term of service
is indeed briefer, but this does not constitute a material distinction, since
the term of regular officers has also, in some cases, been limited by statate
to a definite period, as the duration of an existing war.*

Number of Members.—The 75th Article provides that ‘‘ general courts-
martial may consist of any number of officers, from five to thirteen inclusive;
but they shall not consist of less than thirteen when that number can be con-
vened without manifest injury to the service.””’ Sunch judicial powers,
therefore, as are vested by statute in a general court-martial become opera-
tive and may be fully exercised by a properly constituted tribunal composed

time of war,” a;‘){)mved April 22, 1898, declares that the Army of the United States in
wine of war shall consist of both the regular army and the volunteer army, it was held
that the volunteer army was not other *‘ forces” within the meaning of the 77th Article
of War. Circular 21, A. G. O., 1898. But this rulingUhu been reversed by the Su-
preme Court in the case of McClaughry vs. Deming, 186 U. 8., 49.

¥ Act of June 18, 1898. (30 Stat. at Large, 483.) The term * volunteers " as applied
to a purt of the military forces of the United States, as distinguished from the militin, does
not appear in the early legislation of Congre:s and seems to have come into use during
the w»r of 1812 * and to have had its origin in Article I, Section 8, of the Coustitution,
which -estricts the use of the militia to the cases therein set forth—‘‘ to execute the
laws of the Union, to repress insurrections and repel invasions.” As it was contem.
plated to use the troops raised for that war for purposes of invasion, and us some of the
requisitions for militin had not been honored by the governors of States, the attempt was
made to raise troops by the direct authority of the Uunited States, under the power ** to
raise and support armics ” conferred upon Congress by the Constitution. These troops
were called ** volunteers ” to distinguish them from those constituting the regular military
establishment. The troops rai for the period of the Mexican War were also of this
class. As illustrating the distinction made in Article I, Section 8, of the Coustitution,
between the Army and the militia, and indicating the status of the volunteers, during
the late war, as a part of the former, see Kerr vs. Jones, 19 Ind., 851 ; Wantlan vs.
‘White, ., 44871 ; In the Matter of Kimball, 9 Law Rep., 508 ; Burroughs vs. Peyton, 16
Grat., 483. 485.

The first Mutiny Act (1 Wm. & M., ch. 5, 1689) recognized thirteen as the normal
number of officers necessary to compose a general court-martial in the clause respecting
the death-sentence, which contained the requirement that *‘no sentence of death shall
be given against any offender in such case by court-martial, unless nine of thirteen
officers present concur therein.” The same enactment, however, contained the require-
ment that **if there be a greater number of officers present, then the judgment shall
pass by the concurrence of the greater part of them so sworn, and not otherwise.” This
would  indicate that courts composed of more than thirteen members were known to
court-martinl practice at the date of the adoption of the Mutiny Act. Walton, History
of the British Standing Army, pp. 589, 540.

3 Dig. J. A. Gen,, p. 745, par. 1.

1 Seventy-tifth Article of War. In the Duke of Albemarle’s Articles (1606) the num-
ber is fixed at thirteen. Article 140 of the Code of Gustavus Adolphus fixes the mem-
bership at the same number.

¢ Act of February 6, 1812, (Stat. at Ll.rge, 676.) The Act of May 28, 1798, (1 idbid., 558,) conferred a
similar authority to accept the services of ‘* volunteers,” but was never carried into operation.
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of at least five members. A less number, as will presently be seen, is with-
out power to enter upon the trial of a case, to proceed with a trial already
begun, or to perform any act of a judicial nature if, for any reason, ite
membership should be reduced below that number. The number of officers
who shall compose a particular court is determined, in conformity to the
terms of the statute, by the proper convening anthority. In the leading
case of Martin vs. Mott it was held by the Supreme Court of the United

COMPOSITION OF COURTS-MARTIAL: TABULAR STATEMENT.!

[ 1. Commissioned officers, having military rank. (75, 77, 18 A. W)
2. Onl 233“‘]’16 éist of the Army. Retired officers not eligible. (Sec.
, R. B.)
8. Rank to be positive or relative and, if practicable, superior to that
of accused. (79 A. W.)

Composition 4. Number, five to thirteen inclusive; of thirteen when that nuinber

of < can be assembled without manifest injury to the service, (75, 76,
Courts-martial. A. W) )

5. Forces : regular army, marine corps, volunteers, and militia when

- in active service. Regular officers not eligible to try officers or

enlisted men of militia or other forces. (77 A. W, Sec. 1658, R. S.)
Except members of marine corps when detached for service with
the Army. (78 A. W.) -

-

1 Prepared by Captain Geo. H. Boughton, 8d Cavalry, Assistant Professor of Law,
U. 8. Military Academy.
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States that the claunse above cited in relation to the number of mem-
bers was ‘“merely directory to the officer appointing the court, and his
decision as to the number that can be convened ¢ without manifest injury
to the service,’ being in a manner submitted to his discretion, must be con-
clusive.” *

Where at a particular post or detachment the statutory number of mem-
bers cannot be assembled, the 76th Article provides that the commanding
officer shall in such case ‘ report to the commanding officer of the depart-
ment, who shall thereupon order a court to be assembled at the neavest
post or department at which there may be such a requisite number of officers,
and shall order the party accused, with necessary witnesses, to be trunsported
to the place where the said court shall be assembled.”’*

Trial by Inferiors in Raak.—The 79th Article of War, which confers
exclusive jurisdiction upon general courts-martial for the trial of commis-
sioned officers, contains the added requirement that ‘‘ no officer shall, when
it can be avoided, be tried by officers iunferior to him in rank.” Whether
the trial of an ofticer by officers of an inferior rank can be avoided or not is

! Martin vs. Mott, 12 Wheaton, 19, 35; U. S. vs. Mullan, 140 U. 8., 240; Dynes s.
Hoover, 20 How., 81. The limitation with reference both to the numbers and rank of the
members of a general court-martial is discretionary with the appointing power. Mullan
vs. U. 8., 28 Ct. Cls., 84. It is not essential to the validity of the proceedings that the
order convening a general court-martial of less than thirteen members should state that
““no other officers” (or **no greater number”) ‘‘ than those named can be assembled
without manifest injary to the service.” Attorney-General Wirt* did not hold such
a statement to be essential, but simply expressed the opinion that the President, before
confirming a certain death-sentence adjudged by a court of less than thirteen members,
would properly satisfy himself that a court of the full number could not have been
convened without prejudice to the service. It was held at an early period by the U. §.
Supreme Court that it was for the convening authority to determine as to what number
ot officers could be detailed withont manifest injury to the service, and that his decision
on the subject would be conclusive.4 Dig. J. A, Gen,, 88, par. 8.

? Prior to the passace of the first Mutinv Act in England there does not seem to have
been any fixed rule as to the number of officers necessary to constitute a general court-
martial. In the reign of James II. seven officers were requisite to constitute such a
tribunal. Courts held under the first Mutiny Act{ were composed of thirteen officers
* whereof none under the degree of captain.” The peculiar circumstances attending the
enactment of the Mutiny Act in the reign of William and Mary suggest, as a reason for
fixing the number at thirteen, the analogy of the judge and jury of twelve before whom
criminal case< at common law were tried. Such an analogy, indeed, is suggested by
Clode, in his Military and Martial Law, in the reason which he assigns for the selection
of the number thirteen as comp-sing the general court-martial, first authorized, by
statute, during the reign of William and Mary: ¢ When provision was first made, under
the military code, for the trial of an offender by a court composed of the president and
twelve officers, it may reasonably be presumed that the controlling analogy which
sugprested the tribunal was the civil administration of justice by a presiding judge
appointed by the crown, and twelve jurymen summoned by the sheriff, to deal with all
the questions of law and fact that might be brought before them.”§ In the English
service the president is appointed, as such, by the convening authority, and has certain
functions assigned to him by statute and regulation.) This is not the case in the United
States.

* 1 Opins. Att -Gen., 206.

+ Martin v« Mott 12 Wheat_, 19, 35.

41 William and Mary, Ch. 1, S 4.

§ Clode, Military and Martial Law, 104,
I Army Act of 1881,
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8 question not for the accused or the court, but for the officer convening
the court; and his decision upon this point (as indicated by the detail itself
as set forth in the convening order), as upon that of the number of members
to be detailed, is conclusive. An officer, therefore, cannot successfully
challenge a member simply because he is of a rank inferior to his own."

Minimum Membership.—While the normally constituted general court-
martial should, and usually does, contain thirteen members, it has been seen
that it is not necessary to the legality of its procedure that it should be
composed of that number; the corresponding requirement respecting the
common-law jury, that it shall maintain its numbers unimpaired throughout
a particular trial, being obviously out of place, and at times impossible of
attainment, in the practice of courts-martial, espegially in time of war or
during the pendency of active military operations. The minimum below
which a general court-martial ceases to have power to try cases is fixed, in
the 75th Article of War, at five members. When, therefore, for any cause,
a general court-martial has been reduced below that number, it loses its
character as a military tribunal, and can no longer exercise jurisdiction as
such until, by the return of absentees or the detail of new members, the
legal quorum has been restored.® '

In the procedure of the inferior courts-martial having multiple member-
ship the three members composing the tribunal must be constantly present

1 Dig. J. A. Gen., 89, par. 1. The statement sometimes added in orders convenin,
courts-martial to the effect that * no officers other than those named can .be detail
without inj to the service’ is as superfluous and unnecessary for the }Jll se of
excusing th;uxyuillng of officers junior to the accused as it is for woouutlng or the fact
that less than the maximum number have been selected for the court. (See 75th Article.)
Ibtid., par. 2.

At t,.;:e opening of a trial by court-martial it was objected by the accused that nine of
the thirteen members as detailed were his inferiors in rank, and that the detailing of
sach inferiors could have been ‘‘ avoided” without prejudice to the service. Held that
the o:tjlection was properly overruled by the court. hether such a detail *‘can be
avoided ” is a question to be determined by the convening authority alone, and one upon
which his determination is vonclusive.* Ibid., par. 8.

3 Where, in the course of a trial, the number of the members of a general court-
martial is reduced by reason of absence, challenge, or the relieving of members, the
court may legally proceed with its business so long as five members, the minimum
quoram, remain; otherwise where the number is thas reduced below five. J[bid., 87,
par. 3.

While a number of members less than five cannot be organized as a court or proceed
with a trial, they may perform such acts as are preliminary to the organization and
action of the court. fv;ess than five members may adjourn from day to day, and where
five are present and one of them is challenged the remaining four may determine upon
the sufficiency of the objection. Ibdid., par. 4.

A court reduced to four members and thereupon adjourning for an indefinite period
does not dissolve itself. In adjourning it should report the facts to the convening
anthority and await his orders. He may at any time complete it, by the addition of a
new member or members, and order it to reassemble for business. Ibid., 88, par. §.

Where a court, though reduced by the absence of members, operation of challenges,
etc.. to below five members, yet proceeds with and concludes the trial, its further pro-
mings, including its finding and sentence (if any), are unauthorized and inoperative,

d., par. 6.

¢ See Mullan vs. U. 8., 140 U. 8,, 40,
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throughout the trial, and no jurisdiction can be exercised nnless that number
of members participates in the proceedings.

Composition of the Inferior Courts-martial. —The membership of the
several inferior courts, like that of the general court, is restricted to com-
missioned officers.' The Regimental Court is composed of three officers of
the regiment or corps to which the accused belongs;® the Garrison Court
of three officers detailea from the post or command of the officer by whose
order the court convened." Each is provided with a judge-advocate. The
composition of the Summary Court has already been explained.

THE OFFICERS OF COURTS-MARTIAL.

The President.—No special rank or qualifications are required for the
position of president of a military court. In our practice the president is
not appointed as such; he is simply the senior in rank of the members
present, and he presides by virtue of his seniority alone. If the senior of the
officers detailed in the convening order is not present with the court at the
original organhization, the next senior present becomes president; so if the
officer who presided at the beginning of a trial is at a subsequent stage of
the proceedings relieved, or compelled to be absent by sickness, etc., the next
ranking officer present presides as a matter of course; and the senior officer
present with the court at the termination of the trial authenticates the pro-
ceedings as president.*

The president of a court-martial is in no sense its commanding officer;
he can exercise no military command over its members, and is without power,
aa such, either to conduct or to direct or control its proceedings.® In a
leading case on this subject it was decided by the President of the United
States that “ the presiding officer of a court-martial (besides the duties and
privileges of a member) is only its organ. He speaks and acts for it in each
case when the particular rule has been prescribed by law, regulation, or its
own resolution. He announces the adjournment when the prescribed hour
has arrived. He cannot adopt an hour different from that which has been
prescribed without the approbation of a majority of the court when in
session. The right of regulating its own sessions is important and necessary,
and the limitation placed on it by the 95th Article of War was obviously
intended to secure full and fair deliberation. In this and all deliberations

! Section 1342, Revised Statutes. See, also, page 26, ants.

? 81st Article of War.

 82d Article of War,

¢ Dig. J. A. Gen., 608, par. 1; see, also, Manual for Courts-martial, 23.

. ® The president of a military court has no command as such. As president he cannot
give an order to any other member. As the organ of the court he gives of course the
directions necessary to the regular and proper conduct of the proceedings: but a failure
to comply with a direction given by him, while it may constitate * conduct to the
prejudice of good order and military discipline,” cannot properly be charged as a
** disobedience of a lawful command of a superior officer” in violation of Article 21.
Ibid., 609, par. 4.
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of the court the equality of the several members was intended to be
preserved.’’ !

The presiding officer is the agency through which the court, as snch,
communicates with the convening authority or with others; he is responsi-
ble for the preservation of order in the immediate presence of the court, he
presides at its deliberations, and may exercise, in that capacity, the authority
vested in the chairman of a deliberative body by the rules of parliamentary
procedure, and when a decision has been reached as a result of such delibera-
tion, he announces the same in open court. *‘ In deliberations on questions
raised npon a trial, however, as well as in the finding and the adjudging of
the sentence, the presiding member is on a perfect equnality with the other
members. He has no casting vote, nor, if the vote is even, does kts vote
have any greater or other weight or effect than that of any other member.”*

Members. — The qualifications for membership have already been
described. It is proper to observe, however, that such membership is com-
poeed not only of commissioned officers, but of commissioned officers having
military rank. This to enable members to cast their votes in accordance with
the requirement of the 95th Article that ‘‘ members of & court-martial in
giving their votes shall begin with the youngest in commission. In all
other respects it is the purpose of the statutes creating the several military

tribunals to secure an absolute equality of rights in respect to the member-
ship.”

! The case of Brevet Lieutenant-Colonel Backenstos, published in General Orders No.
14, War Department, of 1850. For the president of a court-martial to assume to adjourn
the court against the vote of the majority of the members would be an nnauthorized act
and & grave irregularity, properly subjecting him to a charge under the 62d Article.
Dig. J. A. Gen., 809, &s‘;. 5. :

? Dig. J. A. Gen,, 609, par. 3. While a special anthority—that of swearing the judge-
advocate—is devolved upon the president of a military court by statute (1he%5th rticle
of War), such officer has in other respects—as in performing the usual duties of a
pres:ding officer, in authenticating the proceedings with his signature, and in communi-
cating with the convening officer or other commander—no original anthority, but acts
simply as the representative and ‘‘ organ " of the court, Jbid., 608, par. 2.

e furrher function devolved upon him by Article 52 is not known to have ever
been exercised in onr service; the Article itself is a dead letter, as is also Article 58 in
pari materia. Ibid., 608, par. 2. Note, 2.

In the British service there is a marked difference of practice in this respect. The
president is named in the order appointing the court. He must be a field-officer, unless
the convening officer is below that rank, or unless such convening authority is of opinion
that a field-officer is not available for detail; in either of these cases an officer not helow
the rank of captain may be appointed, if such an officer be available; otherwise, unless a
warrant officer is to be tried, the president may be detailed from the grade of lieutenant *
Wheneve- a general or colonel is available for detail, an officer of inferior rank is not to
be anpointed. Queen’s Reg., Sec VI, par. 95.

The president is responsible for the proper conduct of the trial; he is to see that
justice is administered, that the prisoner has a fair trial, and that he does not suffer any
disadvantage in consequence of his position as a prisoner, or of his ignorance, or of his
casgacity to examine or cross-examine witnesses, or otherwise.t English Army Act of
1881, Sec. 58.

% See paragraph entitled ‘* The President,” supra.

* Manual of Military Law, 590, 591.
+ Ibid., 622, 628.
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When a court-martial has been called into being by a competent conven-
ing authority, and has entered upon the hearing of a case properly referred
to it for trial, it is independent of such authority pending the hearing and
determination of the case. As he created it, he may terminate its existence
at his discretion or, by a proper order, may cause a particular case to be dis-
continued at any stage of the trial; ' but unless such power be exercised, the
convening officer is without power to regulate its conduct, or to control or
influence its deliberations.*

New Members; Relieving Members.—Unlike the common-law jury, it
is not essential to the legality of a trial by court-martial that the composition
of the tribunal should remain unchanged during the progress of the trial;
new members may be added," and, upon the occurrence of a sufficient
emergency, members who have participated in a portion of the trial may be
relieved and assigned to other posts of duty. The mere promotion of an
officer during the trial of a particular case, or his appointment to a higher
grade, would in no way affect his competency to participate in the trial.*
It is highly desirable, however, that the composition of a court-martial
should remain unchanged, especially during the pendency of a particular
trial, and in practice members are rarely relieved from or added to a court
during the trial of a particular case.*

! lZ:ig J. A, Gen, 536; ¢bid., 468, par. 10; id., 815, par. 7. See, post, the article
entitled ‘* Nolle Prosequi.”

* Macomb, § 16. A court-martial should in general be left to determine its own course
of procedure, except where the same is defined by law or usage. 1t would be unwar-
ranted by usage to require in orders that a court-martial shall adopt a certain procedure
in any case or class of cases as to a matter properly within its discretion. Thus a com-
mander could not properly order that courts-martial convened by him should take testi-
mony in cases in which the accused pleaded guilty, though he might properly recommend
their doing so. Dig. J. A. Gen., 818, par. 2.

3 To add a new member to a military court after any material part of the trial has been
gone through with must always be a most undesirable measure, and one not to be resorted
to exceYt in an exceptional case and to prevent a failure of justice. Adding a member
after all the testimony has been introduced, and nothing remains except the finding and
sentence, is believed to be without precedent. Dig. J. A. Gen., 495, par. 8.

4 The receipt by a member, during the proceedings of the court, of an appointment to
a higher rank, or of other official notice of his promotion, can affect in no manner his
competency to act upon the court. The fact of the promotion should indeed be noted in
the record and the officer be thereafter designated by his new rank. Ibid., par. 4.

8 Where, in the course of a trial by court-martial, a member of a court is served with
a legal order in due form dismissing or discharging him from the military service, or an
official communication notifying him of the acceptance of his resignation, he becomes
thereupon separated from the Army and can no longer act upon the court; he should
therefore at once withdraw therefrom, and the fact of his withdrawal, explained by a
copy of the order, be entered upon the record. And the proceeding should be similar
where a member is served with an order of the President placing him upon the retired
list ; retired officers not being legally competent to sit upon courts martial Jbid.

here an officer detailed as a member of a general court-martial was duly relieved
by order therefrom, but continued notwithstanding to sit upon the court during a trial,
taking part in the ﬁndiuga and sentence, held that the proceedings and sentence should
properly be disapproved.* Ibid., 496, par. 6.

here the term of service of a member as an officer of volunteers expired pending a
trial by the court, keld that the member was not thereupon disqualified, but could legally

¢ 8ee General Court-martial Orders No. 20, Department of California, 1830,
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Performance of Other Duties.—The liability of members of courts-
martial to perform duty with their commands is regulated by Paragraph
918, Army Regulations of 1895, which provides that ‘‘ a member stationed
at the place where it sits is liable to duty with his command daring
adjournment from day to day.”’’

The Judge-Advocate. — All courts-martial having general as distin-
guished from summary juriediction are provided with officers, detailed for
the purpose by the proper convening anthority, whose duty it is to prosecute
cases coming before them in the name of the United States. The appoint-
ment of these officers is, by the terms of the 74th Article, vested in the
several convening officers, who, as a consequence of their power to appoint
courts-martial, are, by that Article, authorized to appoint judge-advocates
for the same.® ‘¢ While a civilian may legally be appointed, or rather
employed, as judge-advocate of a court-martial, such an employment has
for the past fifty years been of the rarest occurrence in the military
service,””* and the duty is now invariably performed by a commissioned
officer of the Army, selected, as above described, by the proper convening
authority.® All commissioned officers, whether belonging to the line or

continue to act upon the court till actually discharged or mustered out of the service.*

. J. A. Gen., par. 4.

Dis' See, also, * Manual for Courts-martin.l,:;. 22. In an emergency indeed arising out
of a state of war or other public exigency, additional service may be imposed upon such
officers ; in a case of this kind, however, their service on the court would preferably be
temporarily suspended. Ibid., 498, par. 1.

W ! See noter ‘o the Seventy-fourth Article in the chapter entitled THE ARTICLES OF

AR.

! The last occasions of such employment are believed to have been those of the trial
of the persons ch: with complicity in the assassination of President Liucoln, and the
trial of Major Haddock, Prov. Mar. Dept., (see G. C. M. O. 856 and 565, War. Dept.,
1885,) upon which Hon. J. A. Bingham and Hon. Roscoe Conkling were respectively
employed as judge-advocates. In an early case the Hon. Martin Van Buren, who was
afterwards a President of the United States, was employed as judge-advocate,

In view of the provisions of Sec. 17 of the Act of June 23, 1870, (Sec. 189, Rev. Bts.,)
transferring to the Department of Justice the authority to employ counsel for the execu-
m&; dm-tze;t;, ill:eit ?rntihe ?ecretary of War nor the Becretary of the Navy is now
author: & civilian lawyer to act as judge-advocate of a court-martial. 1
Opi‘ns. Att.-Gen;;s?M ed 14 gt'd., lgy judge oo

Any commissioned officer may legally be appointed judge-advocate of a court-
wartial. Thus a surgeon, assistant surgeon, or even a chap{ain is legally eligible to be
20 detailed. Dig. J. A. Gen., 456, par. 3. A medical officer of a post or station is
legally eligible for service on courts-martial, either as a member or a judge-advocate,
and in small commands surgeons and assistant surgeons are not unfrequently detailed
apon such service. In view, however, of the fact that a medical officer of a post, with a
hospital or sick men under his charge, is practically continuously * on duty,” besides
requiring a considerable time for study, it is deemed to be in general prejudicial to the
interests of the service to detail such officers upon courts-martial where it can well be
avoided. Jbid., 498, par. 2.

An officer serving as judge-advocate on the staff of a department or army commander
has, as such, no authority to act as judge-advocate of a court-martial convened by sach
commander. If itis degired that he should act as judge-advocate of such a court, he
should be specially detailed for the purpose. Ibid., 456, par. 8. A court-martial has of

* In a case in G. C. M. O. 104, Dept. of Kentucky, 1865, the proceedings were properly dirapproved
a member had remained and acted upon the trial nfte'l)' recelving' omclal'::o gt his‘:lll)ustar-
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staff of the Army, sre eligible for detail; the selection in a particular
instance being determined by the character and importance of the cage to be
tried and the capacity of the officer for the performance of the duty.

A separate judge-advocate should be appointed for each general court-
martial convened by a department or other competent commander. The
same officer may indeed be selected to perform the duties of judge-advocate
a8 often as may be deemed desirable by the commander, but he should be
detailed anew for every court-martial on which he acts. To appoint in a
general order a particular officer to act as judge-advocate for all the courts
to be held in the same command would be quite irregular and without the
sanction of precedent.’

Relief of Judge-Advocate.—As the judge-advocate derives his anthority
to act from the appointment of a particular convening aunthority, ¢ it is
competent for the commander who has convened a court-martial to relieve
the officer originally detailed in that capacity and substitute another in his
place, and the second masy in the same manner be relieved by a third, etc.
The relieving, however, of a judge-advocate, pending & trial, must in -
general embarrass the prosecution of a case, and should not be resorted to
if it can well be avoided.®

Source of Authority.—Although the judge-advocate is an officer of the
court, his power to act as such is derived, not from the eourt, but from the
convening authority. For this reason the court is without antharity to
appoint a judge-advocate or, in the event of a vacancy occurring in the
office, to authorize one of its members to act in his stead; such power being
vested, by the statute, in the officer convening the court.®

General Duties of the Judge-Advocate.—It has been seen that the office
of judge-advoocate is a temporary employment created by statute; the general
duties of the office are defined in the 90th Article of War, which empowers
the judge-advocate to prosecute in the name of the United States. Other

course no authority to direct or empower its junior member or any other officer to act as
its ludge‘advocate. Ibid., par. B.
Dig. J. A. Gen., 456, par. 8.

* Ibid., par. 4.

8 Ibid., 4566, par. 5. A direction, in an order convening a general court-martial, that
if the judge-advocate ba prevented from attending the junior member of the court will
act in his stead held irregular and improper: the function of a judge-advocate as
prosecuting officer * not being properly compatible with that of a member of a court-
martial, And—the member having acted as judge-advocate in this case—advrised that
the proceedings (though the court hmtg_till retained five members) be disapproved by
the reviewing authority. 1bid -

Where a court-martial excused its judgaadvocate, and required its junior memb-r to
act as judge-advocate in his stead. keld thaQ its action was wholly unsuthorized and that
its proceedings were properly disapproved.ff It is only the convening authority (or his
successor in command) who can relieve or detail a member or a judge-advocate. Ibid.,
81%, par. 16. l‘

B AT .
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statntes and regulations confer upon him the power to summon witnesses
and in certain cases to compel their attendance by the issue of compulsory
process. The law, regulations, and the custom of service thus vest in the
judge-advocate the duty of preparing the case for trial and charge him with
the responsibility of conducting the prosecution.

A court-martial, being a judicial body, has power to hear and determine
cases which have been properly brought before it, but, except in case of
certain contempts committed in its presence, is without authority to insti-
tute trials or to conduct prosecutions. It looks to the judge-advocate, its
regularly constituted prosecuting officer, to originate business, that is, to
bring cases before it for trial. In his capacity as prosecuting officer, there-
fore, the judge-advocate is not subject to its control, and “‘ will properly be
left by the court to introduce the testimony in the form and order deemed
by him to be the most advantageous and, generally, to bring on cases for
trial and conduct their prosecution according to his own judgment.’’'

Duties of the Judge-Advocate Previous to the Trial.—The principal
duty of the judge-advocate prior to the meeting of the court is to prepare
his case or cases for trial. This includes the summoning of the witnesses®
for the prosecution and defense, and the preliminary examination of the
former with a view to a regular and orderly presentation of the case in
behalf of the United States. If other witnesses than those named in the
charges and specifications are material and necessary, they are summoned by
the judge-advocate; the names of the witnesses desired by the accused are also
obtained and formal summons are issned for their appearance.’ The regula-
tions restrict the power of the judge-advocate in this respect to the extent
of forbidding him to summon witnesses, at the expense of the Government,
without the order of the court, unless satisfied that their testimony is
material and necessary.*

1 Dig. J. A. Gen., 458, par. 11. Strictly, communications from the convening author-
ity to the court as such, (and vice versa,) should be made to (and by) the president s its
organ ; communications relating to the conduct of the prosecution to (and by) the judge
advocate. Ibid., 818, par. 17.

3 The attendance of witnesses is obtained as to military persons by military orders
issued by competent authority: as to civilians. by the issue of a writ of subpeena. (For
forms of this writ, see Manual for Courts-martial, pp. 188, 139.) The latter form of
process, being inapplicable to the case, is never issued to a military person.

A judge-advocate is authorized to subpeena witnesses only for testifying in court; he
cannot summon a witness to appear before himself for preliminary examination. For this
purpose he must procure an order to be issued by the proper commander. Dig. J. A.
Gen.. p. 462, par. 81.

A judge-advocate has no authority to employ a civil official or private civilian to serve
subpeenas if by so doing the United States will be subjected to a claim for compensation,
Mid., p. 468, par. 32.

s For a discussion of this subject, see the chapter entitled EVIDENCE.

4 Paragraph 922, Army Regulations of 1895.

Except wgere their testimony will be merely cumulative,* and will clearly add noth-
ipg whatever to the strength of the defense (see Ninety-third Article), the accused is in

¢ For a definition of the term * cumulative testimony," sce the chapter entitled EviDENCE,
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Amendment and Modification of Charges.—The case which it is the daty
of the judge-advocate to prepare for trial is that referred to him by the con-
vening authority." Where, therefore, charges, already formally preferred,
are transmitted to him for prosecution, he should not assume to modify them
in material particulars in the absence of anthority from the convening officer.
While he may ordinarily correct obvious mistakes of form, or patent or slight
errors in names, dates, amonnts, etc., he cannot without such amthority
make substantial amendments in the allegations, or—least of all—reject or
withdraw a charge or specification, or enter a nolle prosequi as to the same,
or substitute a new and distinct charge for one transmitted to him for trial
by the proper superior.*

Counsel for the Accused.—In addition to his duty as prosecuting officer
in behalf of the United States, the 90th Article of War provides that the
judge-advocate ‘¢ shall so far consider himself counsel for the prisoner as to
object to any leading question to any of the witnesses, and to any question

general entitled to have any and all material witnesses summoned to testify in his behalf, #
A prompt obedience to a summons is incumbent upon all witnesses; nor is & commanding
or superior officer in general authorized to place any obstacles in the way of the prompt
attendance, as & witness, of an inferior duly summoned or ordered to attend as such.f
Where the judge-advocate has declined to summon a witness for the accused, for the
reason that he is not *‘ satisfied ” (in the words of paragraph 922 of the Army Regulations
of 1895) that his testimony is ‘‘ material and necessm-{l to the ends of justice,” the court
may, in its discretion, direct him to be summoned. The court, however, will not in gen-
era{ properly sanction the summoning of a witness where it is not probable that his
attendance can be secured within a reasonable }ime and his deposition legally be taken
pursuant to the Ninety-first Article of War. Dig. J. A. Gen., 751_. Par. 9.

In military law an accused party cannot be deemed to be entitled to have a witness
summoned from a distance whose military or administrative duties are of such a char-
acter that they cannot be left without serious prejudice to the public interests, Article
VI of the amendments to the Constitution, declaring that the accused shall be entitled ‘*to
be confronted with the witnesses against him,” applies only to cases before the United
States courts. Thus where the offense charged is not capital, and a deposition may there-
fore legally be taken under the Ninety-first Article of War, the Secretary of War will not
in general authorize the personal attendance at the place of trial of a witness whose
office or duty makes it necessary or most important that he should remain elsewhere.
Ibid., 762, par. 10.

An accused party at a military trial can rarely be entitled to demand the attendance,
as a witness, of a chief of a staff corps, much less that of the President or the Secretary of
War, especially as some minor official can almost invariably furnish the desired facts.
If, however, the testimony of one of these officials be found to be necessary or most de-
sirable, and the same cannot legally be taken by deposition, the court, if convened at a
distance, may properly be adjourned to Washington or other convenient point, in order
}1;3 the w{tlness may be enabled to attend without detriment to the public interests.

., par. 11,

!Dig. J. A. Gen., 457, par. 9. See, also, the title ‘“Counsel for the Accused,” post.

* Ibid., 458, par. 10.} The judge.advocate is not infrequently directed to prepare or
reframe charges ;§ when such a duty is imposed upon him the judge-advocate, acting
as the agent of the convening authority and not in his capacity as an officer of the court,
is to be guided by such instructions as have,been given Lim by that officer.

¢See G.C. M. O 21, 4. War Department, 1872; G. C. M. O. 128, Headquarters of Army, 1878,
+See G. C. M. O. 18, Department of the Platte, 18:7.
$ G. O. 64, Dept. of the Cumberland, 1867: do. $8, id., 1868; do R5, Dept of the South, 1874
8.. C. 1hgéoo. 88, 42, Dept. of the Platte, 1877; do. 18, id., 1878; do. 48, Mil. Div. of Pacific & Dept. of
1. 3
§'Dig. J. A. Gen., 458, par. 10.
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to the prisoner, the answer to which might tend to criminate himself.’’*
The duty of the judge-advocate toward the accused should not be regarded
a8 confined to the limited province of ‘‘ connsel for the prisoner” as the
same is defined in the 90th Article of War. Where the accused is ignorant
and inexperienced and without counsel—especially where he is an enlisted
man—rthe judge-advocate should take care that he does not suffer upon the
trial from any ignorance or misconception of his legal rights, and has full
opportunity to interpose such plea and make such defense as may best bring
out the facts, the merits, or the extenuating circumstances of his case.”

This duty is more especially incumbent on tho judge-advocate in cases
. where the prisoner has not the aid of professional counsel to direct him,
which generally happens in the trials of private soldiers, who, wanting all
advantages of education or opportunities of mental improvement, must
stand greatly in need of advice in such trying circumstances as are sufficient
to overwhelm the acutest intellect, and embarrass or suspend the powers of
the most cultivated understanding. It is certainly not to be understood
that in discharging this office, which is prescribed solely by justice and
humanity, the judge-advocate should in the strictest sense consider himself
as bound to the duty of a counsel, in exerting his ingenuity to defend the
prisoner at all hazards against those charges which, in his capacity as prose-
cutor, he is, on the other hand, bound to urge and sustain by proof; for,
understood to this extent, the one duty is utterly inconsistent with the other.’

All that is required is that, in the same manner as in the civil courts of
criminal jarisdiction the judges are understood to be counsel for the person
accused, the judge-advocate in courts-martial shall do justice to the cause of
the prisoner, by giving full weight to every circumstance or argument in his
favor; shall bring the same fairly and completely into the view of the court;
shall suggest the supplying of all omissions in the leading of exculpatory
evidence; shall engross in the written proceedings all matters which, either
directly or by presumption, tend to the prisoner’s defense; and, finally, shall
not avail himself of any advantage which superior knowledge or ability or
hiz influence with the court may give him in enforcing the conviction,
rather than the acquittal, of the person accused.*

Opinions in Matters of Law.—The Articles of War are silent on the
subject of the duty of the judge-advocate to assist the court with his opinion
or advice as to matters of law arising during the course of the trial. It is

! Ninetieth Article of War.

! Dig. J. A. Gen., 458, par. 12. See, also, note 4 post.

3 Macomb, §176.

¢ Iid. The judge-advocate should also advise the accused, especially when ignorant
and unassisted by counsel, of his rights in defense—particularly of his right, if it exists
in the case, to plead the statute of limitations. and of his right to testify in his own
behalf. A failure to do so, however, will not affect the legal validity of the proceedings;
thouil; if it appear that the accused was actually ignorant of these rights, the omission
may be ground for a mitigation of sentence. Dig. J. A. Gen., 482, par. 28.
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strictly the proper practice for a judge-advocate not to give his opinion upon
a point of law arising upon a military trial unless the same may be required
by the court. This practice, however, is often departed from, and the
opinions of judge-advocates, suitably tendered, are in general received and
entertained by the court without objection, whether or not formally called
for. But where the court does object to the giving of an opinion by the
judge-advocate, he is not authorized to attempt to give it, and of course not
authorized to enter it upon the record.'

Counsel to Assist Judge-Advocate.—In cases of exceptional difficulty and
public importance civil counsel were formerly not unfrequently retained to
asgist the judge-advocate. Since the creation, however, of the office of
Judge-advocate General of the Army, and of the corps of judge-advocates,
by the Act of July 17, 1862, such instances have been of the rarest occur-
rence.’

Counsel for the Accused.—An officer or soldier put upon trial before a
court-martial is not entitled as of right to have counsel present with him to
asgist him in his defense, but the privilege is one which is almost invariably
conceded ;' and where it is unreasonably refused, such refusal may constitute
ground for the disapproval of the proceedings. A court-martial, however,
fs not required to delay an unreasonable time to ensgble an accused to
provide himself with counsel.*

1 Dig. J. A. Gen., 469, par. 16. Whether the fact that the opinion was offered and
objected to by the court shall be entered upon the record, is a matter for the ccurt alone
to decide. It is, however, certainly the better practice that all the proceedings, even
those that are irregular, which transpire in connection with the trial, should be set out
in the record for the inspection of the reviewing authority. Ibd.

It ““ is understood to be his duty to explain any doubts which may arise in the course
of their deliberations, and to prevent any irregularities or deviations from the regular
form of proceeding. For it is to be observed that, in all matters touching the trials of
erimes by courts-martial, wherever the military law is silent the rules of the ccmmon
faw, as generally recognized and enforced throughout the Union, must of necessity be
vesorted to.” Macomb, § 174. See, also, Ives, 282; Benét 70; 1 Winthrop, 263 ; Kennedy,
Duties of Judge-Advocates, 138 ; De Hart, 324-6 ; Tytler, 854, 5. . . .

t Dig. J. A. Gen., 811. Under the existing law, indeed, which is qontamed in Section
861 of the Revised Statutes, counsel could be employed (at the public expense) for this
purpose only through the Department of Justice upon the request or recommendation of
the Secretary of War. Ibid. The detail of a commissioned officer for this purpose, though
infrequent, is warranted by precedent, and is within the authority of the convening
officer in cases in which, in his opinion, such a course is either necessary or desirable.

3 Compare, on this subject, People vs. Daniell, 6 Lansing, 44; People vs. Van Allen,
55 N. York, 81. The restriction upon the admission of counsel for the accused in court-
martial trials is sald by Clode to have had its origin in the circumstance that military
tribunals, as such, were without power to award the payment of legal expenses, It may
also he traced to the inherent power of courts of limited jurisdiction to prescribe rules
for their own procedure. Clode, Military Forces, 169; ibid., Military Law, 120; see, also,
Collier vs. Hicks, B. & Adol., 868; Tytler,250 In the British service the appearance
of counsel, in behalf of both prosecution and defense, is regulated by Section 129 of tl.le
Army Act of 1881, subject, however, to the provisions of the Rules of Procedure in
respect to the rights and duties of counsel.* . .

4 Dig. J. A. Gen., 811, par. 1. While reasonable facilities for procuring such counsel

‘w;SeaRuleses-w.BulelotProeedm; Man. of Mil. Law., 639-643. See, also, pp. 56, 473, and 638-648,
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Counsel for Enlisted Mon.—It is required by the Army Regulations that
the commanding officer of a post at which a general court-martial is con-
vened shall, *¢ at the request of any prisoner who is to be arraigned, detail as
counsel for his defense a suitable officer, one not directly responsible for the
discipline of an organization serving thereat, nor acting as a summary court.
If there be no such officer available, the fact will be reported to the appoint-
ing authority for action. An officer so detailed should perform such duties
as usnally devolve upon counsel for defendant before civil courts in criminal
cases. As such counsel he should guard the interests of the prisoner by all
honorable and legitimate means known to the law.’

2s he may desire should be afforded an accused, his claim must be regarded as subordinate
to the interests of the service. .Thus where an accused officer applied to the department
commander, who had convened the court, to authorize a fart.icular officer whom he
desired as counsel to act in that capacity, and this officer could not at the time be spared
from his regular duties without material prejudice to the public interests, hcld that the
commander was justified in denying the application, and further that the validity of the
rubsequent proceedings and sentence in the case was not affected by such denial. Ibid.,
813, par. 2.

An application by an accused officer to be furnished, at the expense of the United
Gtates, with civil counsel to defend hLim on his trial by court-martial remarked upon as
unprecedented and not to be entertained. Par. 968, A. R., 1895, relates to no such a case.
No autharity exists for the payment by the United States of civil counsel employed by
an officer to defend him on his trial by court-martial. JIbid., 812, par. 6.

! Pmn]ph 926, Army B?ulations of 1895. Held that G. O. 29 of 1890, providing
for the detail, by the commander of a post at which a general court-martial is ordered to
sit, of a suitable officer of his command to act as counsel for prisoners to be arraigned,
if requested by them, was not to be construed as sanctioning the detail or voluntary
appearance of a post commander himself in such capacity at his own post. I¥id., 812,
par. 5. The phrase ‘‘ one not directly responsible for the discipline of an organization
serving thereat ” has been given an authoritative interpretation in Circular No. 8,
A Q. % of 1804 : *‘No officer directly responsible for the discipline of an organization
ar organizatians under his command—as the commanding officer of a post, band, com-
pany, battalion, squadron, oy regiment—nor the trial officer of a summary court, will be

ed as a ‘suitable’ officer under the provisions of General Orders No. 29, 1890,
A. Q. 0., forthis duty at the post where he isstationed ” Par. I1I, Circular No. 8, A. G. O.,
1804. See, also, Circular No. 5, A. G. O,, 1894, and Manual for Courts-martial, p. 25.

The Manual for Courts-martial, which is the authoritative guide for the Army in
court-martial practice, prescribes that an officer detailed as counsel for a soldier before a
court-martial should guard the interests of the accused by all honorable and legitimate
means known to the law. Unless this is understood to be subject to an important
modification it will be misleading. The modification is that he must not do anything
inconsistent with military relations.

It is necessary that discipline should be maintained. Discipline is founded on respect
for authority. The position of counsel for the accused does not give an officer the right
to disregard the obligations arising out of this relation. The tendency to go too far in
assimilating the court-martial trial to the ordinary criminal trial is noticeable and should
not be encouraged. It would be decidedly harmful, and unless the Manual is understood
as indicated it would be a step in the wrong direction. It is therefore the duty of an
officer ausigned as counsel for an accused person to conduct the defense not only with
a due regard for authority, but within the well-understood limits prescribed, in the
interest of discipline, by the established procedure of courts-martial. It can never be
necessary, and it certainly will never be justifiable, for the counsel for the accused to la
aside his obligation to respect authority, and his position will not give him immunity if
he does it.* (Judge-Advocate Genorsl.{ )

* See, also, for a definition of the duties of an officer assigned as counsel, the paragraph on
page 38, cute,' relating to the duty of the judge-advocate as eoungel for the nec“mléd P
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The privilege of being represented by counsel does not apply in cases
tried by inferior courts.'

An accused, prior to arraignment, even if in close arrest, should be
allowed to have interviews with such counsel, military or civil, as he may
have selected. So, his counsel should be permitted to have interviews with
any accessible military person whom it may be proposed to use as a material
witness, or whose knowledge of facts may be useful to the accused in pre-
paring for trial.* )

A military court has no anthority (analogous to that sometimes exercised
by civil courts in criminal cases) to asstgn counsel to an accused unprovided
with connsel. Nor can such a court excuse one of its members to enable
him to act as counsel for an accused.’

REPORTERS, INTERPRETERS, AND CLERKS.

Reporter, How Appointed.—Section 1203 of the Revised Statutes pro-
vides that ‘‘ the judge-advocate of a military court shall have power to
appoint a reporter, who shall record the proceedings of, and testimony taken
before, such court, and may set down the same, in the first instance, in
shorthand. The reporter shall, before entering upon his duty, be sworn
or affirmed faithfully to perform the same.”” *

The power conferred by this statute is vested exclusively in the ¢‘ judge-
advocate,’’ and cannot be exercised by the court; it should be resorted to,
however, only in an important case.*

1 Manual for Courts-martial, 25, par. 1, note.

3 Dig. J. A. Gen., 812, par. 8.

8 Ibid., par. 4.

4 The statate does not indicate by whom the reporter shall be sworn. In practice he
is sworn by the judge-advocate; a form of oath being prescribed in the Jmuﬁl for
Courts-martial, If the same party is employed as a reporter for more than one case,
he should properly be sworn anew in each case.

When a reporter is employed under Section 1203, Revised Statutes, he shall be paid,
upon the certificate of the judge-advocate, not to exceed $1 an hour for tho time occupied
in court by himself or a competent assistant necessarily employed for him by the judge-
advocate, and 15 cents per 100 words for the first and 5 cents per 100 words for each
additional copy of the transcript of notes and of exhibits copied; and in case the court is
held more than ten miles from the place of employment of himself and assistants they
shall each be allowed mileage over the shortest usunally traveled route at the rate of 8
cents per mile going to the place of holding the court, and $8 a day for expenses while
necessarily kept by the judge-advocate away from the place of employment. Reporters
are employed by the judge-advocate and are paid by the Pay Department, at the rates
herein named, upon the certificate of the judge-advocate that the services charged for
have been rendered. (Par. 1063, A. R. 1901.)

The onl { authority for the employment of reporters for courts-martial is that contained
in Section 1203, Revised Statutes, which authorizes the judge-advocate of a military court
to appoint a reporter for such court. In view of this statute, keld that the appointmnent,
by a judge-advocate on the staff of a department commander, of a person to act as reporter
for all the courts to be convened in the department, was in coutravention of law and of
no effect. Dig. J. A. Gen., 461, par. 28.

No person in the military or civil service of the Government can lawfully receive extra
compensation for clerical duties performed for a military court. (Par. 960, A. R. 1895.)
See, also, Manual for Courts-martial. pp. 25. 26.

$ Par. 958, Army Regulations, 1895. The employment of a stenographic reporter,
under Section 1208, Revised Statutes, is authorized for general coarts only, and in cases
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Interpreters.—Interpreters to courts-martial are paid by the Pay Depart-
ment upon the certificate of the judge-advocate that they were employed by
order of the court. They will be allowed the pay and allowances of civilian
witnesses.'

Interpreters and reporters are officers or, strictly speaking, employees of
the court, and should be sworn before entering upon the performance of their
duties.”

Clerks.—There is no authority for the employment of a civilian clerk for
a court-martial other than the ¢‘ reporter > authorized by Sec. 1203, Rey.
Sts., and referred to in par. 958 of the Army Regulations of 1895. An
enlisted man may be detailed as sach clerk under par. 958. A court-
martial, member of court, or judge-advocate cannot of course lawfully com-
municate to a reporter or clerk the finding or sentence of the court by
allowing him to record the same. Before proceeding to deliberate npon its
finding, the court should require the reporter or clerk, if it has one, to
withdraw. But the fact that the finding or sentence or both may have been
made known to the reporter or clerk of a court-martial cannot affect the
legal validity of its proceedings or sentence.®

where the convening authority considers it necessary. The convening authority way
also, when necessary, authorize the detail of an enlisted man to assist the judge-advocate
of a general court in preparing the record.

! Par. 961, A. R. 1895. That a member of the court acted as interpreter on a trial
Aeld an irregularity, but one which did not affect the legal validity of the proceedings.
Dig. J. A. Gen., 454, par. 1,

Where the charges against a private soldier were preferred by the captain of his
company, who also acted not only as a prosecuting witness but as interpreter on the trial,
held a grave irregularity which might well induce a disapprova]l of the proceedin
and sentence unless it quite clearly appeared that no injustice had been done the
accused.® Ibid., par. 2.

! For forms of oaths, see Manual for Courts-martial, p. 29.

3 l‘?inf J. A. Gen., 264, par. 1. In view of the interpretation, by successive Attorneys-
General,t of the term “ other constant labor,” employed in the Act of March 2, 1819, (the
original of the provision of July 18, 1866,) as including clerical service, and of the con-
tinued practice of the government in accord with such interpretation, eld that enlisted
men detailed as clerks of courts-martial might properly be regarded as entitled, for con-
stant labor as such *‘ of not less than ten days’ duration,” to the extra-duty pay of twenty
cents per diem. Bat held, in view of the positive prohibition of Sec. 1765, Rev. Sts.,
that a soldier could not legally be allowed any additional compensation for such service
further or other than suc%? laborer's pay ; and this although at the time of acting as
clerk he was on leave of absence. Ibid., 404, par. 4

Held that a claim by an officer to be allowed extra compensation for services rendered

him as clerk to a general court-martial of which he was the junior memher was
wholly without sanction in usage, and moreover could not be allowed without a violation
of Sec. 1765, Rev. Sts. I¥d., 264, par. 2.

not properly be permitted to interpret the testimon,
* That an Important witness on a trial should not prope yT pe iste terp! y

of h witness is remarked in G. C. M. O. 24, Dept. of
F T O AL, Gron., 706; 8 ibid 116; 4 ibidk., 435; 10 {bid., 478,




CHAPTER V.
THE JURISDICTION OF COURTS-MARTIAL.

Sources.—The jurisdiction of a court is it power to try a ¢ase.! Juris-
diction is conferred, as to the State courts, by the common law, or by
statutes of the State by whose authority they are created and in whose
behalf they act;' that of the several Federal courts is conferred by the Con-
stitution, or by laws made in pursuance thereof. The peculiar jurisdiction
exercised by courts-martial is conferred by the Articles of War, and by other
enactments of Congress of similar character had in pursuance of the
authority conferred upon that body by the Constitution to ‘‘ make rules and
regulations for the government of the land and naval forces.’*®

Military Jurisdiction.—Courts-martial, as has been seen, are courts of
limited jurisdiction, and as such their records must show affirmatively that
they have authority to hear and determine cases coming before them for
trial. The jurisdiction of courts-martial i not only statutory, but is also
exclusively criminal in character, and such tribunals are entirely without
power to entertain civil canses, or to take jurisdiction over property or
property interests of any kind, or to make or enforce decrees respecting its
possession or ownership. Their jurisdiction is ezclusive as to what are known
as military offenses, that is, offenses created by the Articles of War, and by
other enactments of Congress of similar character.*

1 Rhode Island vs. Mass., 12 Pet., 857 ; Mo. zs. Lewis, 101 U. 8., 22,

* Kz parte Dollman, etc., 4 Cr., 75; Sheldon os. 8ill, 8 How., 441 ; Boswell vs. Otis, 9
How., 81;:8; Rose vs. Himely, 4 Cr. 241,

3 The court-martial having jurisdiction of the person of the accused and of the offense
charged, and having acted within the scope of its lawful power, its decision and sentence
cannot be reviewed or set aside by the civil courts by writ of habeas corpus or otherwise,
Johnson va. Sayre, 158 U. 8., 109, 118; Dynes vs. Hoover, 20 How., 85, 82; Er parte
Reed, 17001713. 8, 18; Er parts Mason, 105 U. S., 696 ; Smith vs. Whitney, 116 U. 8.,
167, 177-179.

4 Courts-martial (though, within their scope and province, authoritative and inde-
pendent tribunals) are bodies of exceptional and restricted powers and jurisdiction ; their
cognizance being confined to tle distinctive classes of offenses recognized by the military
code. Their jurisdiction is eriminal, their function being to assign, in proper cases,
punishment ; they have no authority to adjndge damages for personal injnries or private
wrongs.® Dig. J. A, Gen., 821, par. 1; Ex parte Wilkins, 8 Peters, 209; Barrett vs.
Crane, 16 Verm., 246 ; Brooks vs. Adams, 11 Pick., 441 ; Brooks 0s. Davis, 17 id., 148 ;
Brooks vs. Daniels, 22 id., 498 ; Washburn »s. Phillips, 2 Met., 296 ; Smith vs. Shaw, 12
Johns., 257 ; Mills vs. Martin, 19 ¢d., 7; In Matter of Wright, 84 How. Pr., 221 ; Duffield

* See 2 Greenl. Ev., secs. 471, 476 ; United States v. Clark, 6 Otto, 40 ; Warden vs. Bailey, 4 Taunt., 78.
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Coneurrent Jurisdiction.—From the nature and source of their respective
jurisdictions, civil and military courts can never have concurrent jurisdiction
in the strict sense of the term. The same act or omission, however, may
give rise to both a military and a civil trial, but the offense in each case is
distinct and separate, one being created by the Articles of War and the
other by the common law, or by statute in the State or district within whose
territorial limits it was committed.'

Classification. — The question of jurisdiction  as respecting military
tribunals may be regarded from several points of view, accordingly as it
relates (1) fo place, (2) to time, (3) to persons, or (4) to offenses. These
aspects of the subject will be discussed in the order named.

1. Jurisdiction as to Place.—The jurisdiction of courts-martial, not
being restricted in point of territorial operation, extends to every part of
the territory of the United States and, as to military persons, covers all
military offenses committed by them, whether within or beyond such terri-
torial limits. In so far, therefore, as mere jurisdiction is concerned, it

v¢. Smith, 8 Se & Rawle, 580 ; Bell vs. Tooley, 12 Iredell, 605; State vs. Stevens, 2
McCord, 32; Miller vs. Seare, 2 W. Black., 1141 ; 6 Opins. Att.-Gen., 4265.

*“A court-martial is a court of limited and special jurisdiction. It is called into
existence, by force of express statute law, for a special purpose and to perform a par-
ticular duty ; and when the object of its creation is accomplished it ceases to exist. . . . If,
in its proceedings or sentence, it transcends the limit of its jurisdiction, the members of
the court and the officer who executes its sentence are trespassers, and as such are an-
swerable to the party injured, in damages, in the courts.” 8 Greenl. Ev., sec. 470.

Courts-martial are no part of the judiciary of the United States, but simply instru-
mentalities of the execative power. They are creatures of orders ; the power to convene
them, as well as the potwer to act upon their proceedings, being an attribute of command.
Bat, though transient and summary, their judgments, when rendered upon subjects
within their limited jurisdiction, are as legal and valid as those of any other tribunals,
nor are the same subject to be appealed from, set aside, or reviewed by the courts of the
United States or of any State. [bid., 818, par. 1.

See, also, Dynes vs. Hoover, 20 Howard, 79 ; Bz parte Vallandigham, 1 Wallace, 243 ;
Wales os. Whitnei‘.nll‘i U. 8., 564 ; Fugitive Slave Law Cases, 1 Blatch., 685; In re
Bogart, 2 Sawyer, 402, 409; Moore vs. Houston, 8 S. & R., 197; Ez parte Dunbar, 14 Mass.,
392 ; Brown vs. Wadsworth, 15 Verm., 170 ; People vs, Van Allen, 55 N. Y., 31; Perault .
v Rand, 10 Hun, 222; Ex parte Bright, 1 Utah, 148, 154 ; Moore vs. Bastard, 4 Taant.,
87; 6 Opins. Att.-Gen., 415, 425. *‘No acts of military officers or tribunals, within the
scope of their jurisdiction, can be revised, set aside, or punished, civilly or crimninally,
by a court of common law.” Tyler vs. Pomeroy, 8 Allen, 484. Where a court-martial
has jurisdiction, *“its proceedings cannot be collaterallv impeached for any mere error or
irregularity committed within the sphere of its authority. Its judgments, when approved
as required, rest on the same basis and are surrounded by the same considerations which
give conclusiveness to the judgments of other legal tribunals, including as well the
lowes'. as the highest, under like circumstances.” Fr parte Reed, 10 Otto, 18.

' A soldier, for example, assaults his superior officer, the latter being, in the execution
of his office, at a military post. The offense committed in this case constitutes a viola.
tion of the 21st Article of War, over which a court-martial has exclusive jurisdiction.
Were an enlisted man, however, to meet a military superior, under similar circumstances
of duty, in a city or -other, place without or beyond the limits of a military post, and to
make a similar assault upon him, two separate offenses would result : one the civil offense
of assault and battery, triable by a civil court having appropriate criminal jurisdiction.
the other the militaty offense of striking a superior officer, under the 21st Article of
War, which would be exclusively triable by court-martial. In neither case could an
acquittal or conviction by one tribunal be pleaded in bar of a trial before the other, since
the offenses are distinct in each case, though growing out of precisely the same act
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matters not where an offense has been committed, so long as it is one over
which some form of military tribunal has jurisdiction and is committed by a
person amenable to military law."

Restriction upon the Convening Authority.—While, as has been seen,
there is no limitation upon the territorial jurisdiction of military tribunals
in so far as the place of commission of the offense is concerned, there are
certain limitations in respect to the places at which courts-martial shall be
convened by each of the several classes of persons empowered by law to con-
stitute them. It may be said, in general, that a convening officer may con-
vene a court-martial only at a place within the territorial limits of his
command. Thus the President of the United States, the Secretary of War,
and the Major-General commanding the Army may convene general courts-
martial at any place within the territorial jurisdiction of the United States;
a department commander may similarly convene such courts at any place
within his department, a division commander within his division, and so on.
A garrison or summary court may only be convened at the post or garrison
commanded by its convening officer. When the power to convene a court-
martial appertains to a command, as distinguished from a place,—as to a
regiment or an army in the field, for example,—it may be exercised wherever
such command may lawfally be operating when the necessity for the trial
arises.

2. Jurisdiction in Point of Time.—As courts-martial do not depend
upon a state of war for their jurisdiction, save in respect to the crimes men-
tioned in the 58th Article and to a limited number of offenses which pertain
solely to a state of war, which do not exist in time of peace, and which cease
to exist with the termination of hostilities or with the treaty of peace, the
jurisdiction of military courts is only restricted in point of time by the
operation of statutes of limitation.

Statutes of Limitation.—Statutes of limitation, in criminal practice, are
enactments which, if pleaded by an accused, operate to deprive the courts
of power to try certain offenses when a period of time, expressly stated
in the statute, has elapsed since their commission. These statutes are
not prohibitory as to jurisdiction, but constitute matter of defense which,
to become effective, should be pleaded and proved." ‘ By pleading the
general issne the accused is assumed to waive the right to plead the

This double jurisdiction, or liability, is not peculiar to the practice of courts-martial,
since it may be created by the criminal laws of the United States and those of one of the
States of the Union. A sale of liquor without a Federal license in a State in which the
sale of liquor is prohibited by law may constitute a penal offense under the prohibitory
Jaw of the State and, at the same time, an offense against the revenue laws of the United
States.

! Dig. J. A. Gen., 822, par. 2.

% Manual for Courts-martial, p. 82: Dig. J. A. Gen., 134, par. 12; In re Bogart, 3
Sawyer, 897. In re White, 17 Fed. Rep., 728; In re Davison, 21 idid., 618; In re Zim-
merman, 30 Fed. Rep., 176; Q. O. 22 of 1898. And compare U. 8. vs. Cooke, 17 Wallace,

168.
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limitation by a special plea in bar; but, under a plea of not guilty, the
limitation may be taken advantage of by evidence showing that it has taken
effect.” !

Limitations at Military Law.—Two statutes of limitation form part of
the military law of the United States. One of these, which is embodied in
the 103d Article of War and applies to military offenses generally, provides
that *“ no person shall be liable to be tried and punished by a general court-
martial for any offense which appears to have been committed more than
two years before the issuing of the order for such trial unless, by reason of
having absented himself, or of some other manifest impediment, he shall not
have been amenable to justice within that period.”*

t Dig. J. A. Gen., 124, par. 12. See, also, the article ‘* Pleas in Bur of Trial ” in the
chapter entilled THE INCIDENTS OF THE TRIAL.

1 103d Article of War. In view of this Article it is the duty of the Government to
prosecute an offender within a reasonable time after the commission of an offense. Jbid.,
par. 11,

By the absence referred to in the original Article, in the term ‘ unless by reason of
baving absented himself,"” is believed to be intended not necessarily an absence from the
Uniteg States, but an absence by reason of a *‘ fleeing from justice,” analogous to that
specified in Section 1045, Revised Statutes, which has been held to mean leaving one’s
home, residence, or known abode within the district, or concealing one's self therein,
with intent to avoid detection or punishment for the offense against the United States.*
Thus keld that, in a case other than desertion, it was not essential for the prosecution to
be prepared to prove that the accused had been beyond the territorial jurisdiction of the
UnitecF Slﬁos in order to save the case from the operation of the limitation. Jbdd., p.
123, par. 14,

A court-martial, in a case of an offense other than desertion, sustained a plea of the
statute of limitations in bar of trial for the reason that the judge-advocate could produce
no evidence to show that the accused was not within the territoriul jurisdiction of the
United States during his absence. Held that such showing was not necessary, and that
it was sufficient that the absence should be any unauthorized absence from the military
service whereby the absentee evades and for the time escapes trial. This construction of
the term ‘‘absented himself” in the Article corresponds to that placed on the words
¢ fleeing from justice " as used in the statutes of the United States to designate those
whom the statutes of limitation for the prosecution of crimes do not protect. I&d.,
125, par. 15.

Itpis quite clear that any person who takes himself out of the jurisdiction, with the
intention of avoiding being brought to justice for a particular offense, can have no
bencfit of the limitation, at least when prosecuted for that offense in a court of the
United States. . . . A person fleeing from the justice of his country is not supposed
to have in mind the object of avoiding the process of a particular court, or the question
whether he is amenable to the justice of the nation or of the State, or of both, Proof of
a specific intent to avoid either could seldom be had, and to make it an essential requisite
would defeat the whole object of the provision in question. Streep vs. United States,
160 U. S., 128; United States ¢s. Smith, 4 Day, 121, 125; Roberts vs. Reilly, 116 U. S,,
80, 97.

The mere fact that the offense was concealed by the accused and remained nnknown
to the military authorities for more than two years constitutes no *‘ impediment” in the
sense of the Article. Dig. Opin. J. A. Gen., 123, par. 5.

A mere allegation in a specification to the effect that the whereabouts of the offender
was unknown to the military authorities during the interval of more than two years
which had elapsed ~ince the offense is not a good averment of a * manifest impediment ”
in the sense of the Article. Ibid., par. 6.

The prohibition of the Article relates only to prosecutions before general courts-martial;
it does not apply to trials by inferior courts 8o, courts of inquiry may be convened
without regard to the period which has elapsed since the date or dates of the act cr acts

¢ U.S. vs. O'Brien,v2 Dillon, 381; U. 8. vs. White, 5 Cranch C. C., 38, 73; Gould & Tucker, Notes on
Revised Statutes, 349.
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Statute of Limitations in Desertion.—The other, subsequently enacted,
applies to the offense of desertion in time of peace only, and provides that
““no person shall be tried or punished by a court-martial for desertion in
time of peace and not in the face of an enemy, committed more than two
years before the arraignment of such person for such offense, unless he shall
meanwhile have absented himself from the United States, in which case the
time of his absence shall be excluded in computing the period of the limita-
tion: provided that said limitation shall not begin until the end of the
term for which said person was mustered into the service.’’'

8. Jurisdiction as to Persons.— Amenability in General.—As the ame-
nability of an individual to military law involves the temporary surrender of
a part of his civil rights, which are placed in abeyance during the period of
his military service, and, in addition, the voluntary acceptance of certain
obligations to which citizens, a8 such, are not subject, it follows that no
person can be subjected to military jurisdiction without his consent as
evidenced by his voluntary entrance to the military service, nor, save in a
limited number of cases presently to be explained, can he be made amenable
to such jurisdiction without the express authority of law. For the reasons
thus stated, military laws are always strictly construed as to those clauses
which are calculated to subject to their operation individuals who are in no
way connected with the military establishment.

To What Persons Applicable.—Military law is, in general, applicable to
military persons alone. The following classes of persons become subject to
military jurisdiction by their voluntary entry into the military service either
by enlistment or appointment: (a) the officers and enlisted men of the
regular and volunteer forces;* () the militia when called into active service
by the President to execute the laws of the Union, to suppress insurrections,
or to repel invasions.” In addition to the classes above named, which con-
stitute the military establishment of the United States, Congress has, by
several statutes, subjected other classes of persons to military jurisdiction,
but under conditions, as will presently be seen, which operate to create a
doubt as to the validity of the enactments in question.* Under this head fall:
(¢) certain civilians in time of war;* (d) the inmates of the Soldiers’ Home *
and (¢) of the several branches of the National Home for Disabled Volunteer
Soldiers.” These will be discassed in the order named.

to be investigated.* Nor does the rule of limitation apply to the hearing of complaints
by regimental courts under Article 80. Ibid., 124, par. 10.

1 Act of April 11, 1890 (26 Stat. at Large, 54).

t Sections 1094 and 1842, Revised Statutes of the United States; 64th Article of War.

3 Sec. 1644, tbid.; 64th Article of War.

4 See note 6, post.

5 45th, 46th, and 63d Articles of War; Sec. 1843, Rev. Stat. U, 8.

¢ Sec. 4824, Rev. Stat.

1 Sec. 4835, 1bid.; but see note 2, page 564, post. Sections 4824 and 4835 have never
been given effect, presumably because they have been regarded as unconstitutional.

* See 6 Opin. Att.-Gen., 239,



Substitute for pages 47-b1 to include " Conscription,” in Davis’ Military
Law. ’

b. The Militia.—The militia of the United States is recognized by the
Constitution, which gives to Congress the power to “provide for calling forth
the militia to execute the laws of the Union, suppress insurrections, and
repel invasions,” and also for organizing, arming and disciplining the militia,
and governing such part of them as may be employed in the service of the
United States, reserving to the States respectively the appointment of the
officers and the authority of training the militia according to the discipline
prescribed by Congress (Constitution, Art. I, sec. 8). The Act of Congress,
approved January 21st, 1903, provides, “that the militia shall consist of every
able-bodied male citizen of the respective States, Territories, and the District
of Columbia, and every able-bodied male of foreign birth who has declared
his intention to become a citizen, who is more than eighteen and less than
forty-five years of age, and shall be divided into two classes—the organized
militia, to be known as the National Guard of the State, Territory, or Dis-
trict of Columbia, or by such other designations as may be given them by
the laws of the respective States or Territories, and the remainder to be
known as the reserve militia.”

Exemption.—The Vice-President of the United States, the judicial and
executive officers of the government, members and officers of each House
of Congress, persons in the military and naval service of the United States,
and certain persons who are in the performance of designated public func-
tions, or employed in or upon works of public utility, or in sea service, mem-
bers of religious sects whose creed forbids them to participate in war, and
those who may be exempted by the laws of the respective States or Territor-
ies, are exempted from duty without regard to age.

Organization.—The organization, armament and discipline of the
militia shall be the same as that which is now or may hereafter be prescribed
for the Regular and Volunteer Armies of the United States. Such organi-
zation is to be made within five years from the date of this Act. (January
21, 1903.) In time of peace, the President of the United States may by order
fix the minimum number of enlisted men fn each company, troop, battery,
corps, engineer corps, and hospital corps.

How called into Service.—Whenever the United States is invaded, or
in danger of invasion, or of rebellion against the authority of the govern-
ment of the United States, or he is unable, with other forces at his command,
to execute the laws of the Union in any part thereof, the President may call
forth, for a period, which he may specify in his call, not exceeding nine
months, such number of the militia as he may deem necessary to repel such
invasion, suppress such rebellion, or to enable him to execute such laws, and
to issue his orders for that purpose to such officers of the militia as he may
think proper. The militia when so called shall continue to serve during the
term specified, unless sooner discharged by order of the President. When
the militia of more than one State is called into actual service of the United
States, the President may apportion them among such States or Territories
or to the District of Columbia according to representative population.
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portions of the enrolled militia as have been organized by the several States
into companies, battalions, regiments, and other tactical bodies for purposes
of instruction and discipline.

It was not the intention of the framers of the Constitation to vest the
entire control of the militia in the Federal Government, but to reserve to
the several States an efficient participation in its management and, by the
appointment of its officers, to maintain such control over its organization
and discipline as would be calculated, in time of peace, to give it the char-
acter of a State as distinguished from a Nafional militia. These objects
were accomplished by clauses in the Constitution conferring npon Congress
the power to provide for its armament, to prescribe its tactical organization,
and to secure uniformity in drill and military instruction;' reserving to the
several States the power to appoint its officers and to control its organiza-
tion, discipline,® and training in accordance with the methods prescribed by
Congress."

Active Service of the Militia.—It is thus seen that the militia of the
several States, considered as a military force, may be regarded from two
points of view: (1) a8 a military force belonging to the State of which its
members are citizens; (2) as & portion of the constitutional military force of
the United States. It may therefore, in a proper contingency, be called
into active service by either State or Federal authority. The power to call
the militia into the service of the State is vested in some department of its
government, usunally in the governor, who is er officio the commander-in-
chief of its military forces. The corresponding power to call a portion of
the militia into the military service of the United States is vested, by
Congressional enactment, in the President, the constitutional commander-
in-chief of its military forces.*

The Constitution itself prescribes the purposes® for which the militia
may be called out and, by an express mention of those purposes, restricts its

which the United States may make provision for the form of the organization of, and for
which it may prescribe a uniform system of drill or discipline and a uniform armament
and equipment ; but they are not primarily military forces of the United States in the
sensee‘tﬂmt the regular and volunteer forces are a part of such military forces. They are
a State militia, any part of which may become a part of the military forces of the United
States when called by the President into its military service. J. A. G.

! By the Constitution of the United States, the power to determine who shall compose
the militia is vested in Congress; and as it has been exercised by Congress, a State
legislature cannot constitutionally provide for the enrollment of any other persons in the
militia. Opin. of Justices, 14 Gray (Mass.), 193.

* The term * discipline ” as used in Art. I, Sec. 8, of the Constitution, relates to drill
merely, and not to military discipline, in the sense in which that termn is now used ; the
control of the discipline, properly speaking, of the militia in time of peace being vested
in the several States. See, also, Dig. J. A. Gen., 520, par. 9,

3 Com. vs. Thaxter, 11 Mass., 386; Com. vs. Allen, 16 Mass,, 523.

4 The President has no original authority over the militia by right of his office. He
can only call them out when Congress provides for his doing so as the agent of the
United States for such purpose. When the call is complied with, the militia becomes
national militia, and he becomes their commander-in-chief. Dig. Opin. J. A. Gen., 519,
par. 2. See also Sections 1642-1656, 5297-5209, Revised Statutes.

8 Article I, Section 8, ClL 15.
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employment to the specific uses named; i.e., to ‘‘execute the laws of the
Union, suppress insurrections, and repel invasions.”” The period of service
of the militia thus called into active service is restricted by statute to a
term not exceeding nine months in duration.'

Emergency, by Whom Determined.—The question of determining whether
an emergency exists justifying the calling forth of the militia or any por-
tion of the same,” the authority to whom the call shall be addressed—
whether to the governor of a State or to the commanding officers of the
militia itself,—and all questions as to the strength and composition of the
several quotas or contingents to be furnished, and the State or States which
are to furnish them, are matters within the exclusive discretion of the Presi-
dent, as the commander-in-chief of the Army and Navy of the United
States.®

! Section 1648, Revised Statutes, There is no corresponding limitation upon the
power of the States in respect to the length of time during which their militia may be
employed in active service. See, also, note 2, p. 51, post.

? The Act of February 28, 1895, (1 Stat. L., 424,) authorizing the President under
certain circumstances to call out the militia, is constitutional, and the President is the final
judge of the emergency justifying such call. This construction necessarily results from
the nature of the power itself, and from the manifest object contemplated by the Act of
Congress. The power itself is to le exercised upon sudden emer%‘encies, upon great
occasions of State, and under circumstances which may be vital to the existence of the
Union. A prompt and unhesitating obedience to orders is indispensable to the complete
attainment of the object. The service is a military service, and the command of a
military nature ; and in such case every delay and every obstacle to an efficient and
immediate compliance necessarily tend to jeopard the public interests. Martin vs.
Mott, 12 Wheat., 19, 30,

Where a power is confided to the President by law, the presumption is that in the
exercise of that power he has pursued the law. The existence of an exigency justifying
the calling out of the militia is not traversable and need not be averred. It is not
necessary to set forth the orders of the President ; it is sufficient to state that the call
of the governor for the militia was in obedience to them. For disobedience to a call
made by a governor for the militia in pursuance of the orders of the President, a citizen is
liable to be tried by a court-martial organized under the laws of the United States,
1bid., 33. Sanderheyden s. Young, 11 Johns. (N. Y.), 150. .

3 The manner of calling out of the militia by the President under the Act of 1795
(Sec. 1642, R. 8.) is indicated by the Supreme Court in the leading case of Houston vs.
Moore,® where it is observed that ‘‘ the President’s orders may be given to the chief
executive magistrate of the Stite, or to any militia officer he may think proper.” The
call would ordinarily be addressed to the governor, who, in most of the States, is made
commander-in-chief of the active militia of the State. A further form, indeed, of calling
out the militia, viz., by a conscription, was authorized during the late war by the Act of
July 17, 1862. Dig. J. A. Gen., 619, par. 1.

The calling forth of the militia into the United States service is an administrative
fanction, & ministerial aet, in which the Secretary of War may issue the necessary
orders as the organ of the Executive, and his act is the act of the President. Ibid.,
par. 3.

In the exercise of its constitutional power ‘‘to provide for calling forth the militia ”
and *‘to provide for organizing ” the same, etc., Congress has made no distinction be-
tween any different portions of this force, or recognized any such portion as the *‘ national
guard.,” The law relating to the subject, Revised Statutes, title 16, Sections 1625, 1642,
etc., contemplates but a single integral body as constituting the militia and as liable to
be called out. Under the existing law, the ‘‘ national guard ’’ of a State cannot legally
be called out as such. Upon a call, the governor may indeed order them out, as being
organized and available, so far as they will go to make up the number of the militia
required. JIbid., p. 520, par. 7.

The United States statutes take no notice of *‘national guard ” as such, If called

¢ 5 Wheaton, 1 (1820).
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How Called into Service.—It has been seen that the order of the President
calling forth any part of the militia' under the several Acts of Congress”
authorizing its embodiment may be addressed to the governor of the State
or to the commanding officers of particular organizations of the militia, as
he may think proper." To make this power effective it must be coupled
with authority to compel obedience to the President’s command. To this
end, therefore, the statutes above referred to make a failure to appear at the
appointed rendezvous, on the part of an individual member of the militia,
a military offense, to which an appropriate penalty is attached, and over
which a court-martial convened by the authority of the United States, or
that of the State to which the militia force of the offender belongs, is given
concurrent jurisdiction.®

out, it is not as ‘' national guard,” but as militia; and when so called forth or included
in a call, it must be governed by the existing laws providing for the organization,
disciplive, etc., of the militia. Dig. J. A. Gen., 520, par. 8.

The ““ national guard,” so called, being merely militia, cannot (where not called forth)
be *‘supported” or ‘* maintained ”’ by Congress, which is authorized by the Constitution
to “support” and * maintain’ the Army and Navy only. So offticers of the national
guard cannot be commissioned by the President without a violation of the Constitution,
whicho“ reserves the appointment of militia officers to the States respectively.” Ibid.,

ur. 10.
P 1 Houston vs. Moore, 5 Wheaton, 1 ; see, also, note 8, p 49, ante.

? Acts of Feb. 28, 1795. (1 Stat. at Large, 424,) April 8, 1814, (3 ibid., 184,) and July
17, 1862, (12 iébid., 594.) The manuer of the calling out of the militia by the President
under the Act of 1795 (Sec. 1642, Rev. Sts.) is indicated by the Supreme Court in the leading
case of Houston vs. Moore,* where it is observed that ‘‘the President’s orders may be
given to the chief executive magistrate of the State. or to any militia officer he may
think proper.” The call would ordinarily be addressed to the governor, who in most
of the States is made commander-in-chief of the active militia of the State. A further
form indeed of calling out the militia, viz., by a conscription, was authorized during
the late war by the Act of July 17, 1862. Dig. J. A. Gen., 519, par. 1.

The President has no original authority over the militia by right of his office. He
can only call them out when Congress provides for his doing so as the agent of the
United States for such purpose. heu the call is complied with, the militia becomes
national -militia, and he becomes their commander-in-chief. The law governing his
exercise of power in culling out is found in Secs. 1642, 5297, 5298, and 5289, Rev. Sts.
Abd, par. 2.

Tue calling forth of the militia into the U. 8. service is an admiunistrative function,
a ministerial act, in which the Secretary of War muy issue the necessary orders as the
organ of the Executive, and his act is the act of the President. Ibid., par. 8

Tt is not essential for a militia organization that there should be a formal muster-in
to bring it into the actual service of the United States. The provisiou of the Act of
1862 relating to the muster-in of militia is directory ounly. Ibid., par. 4.

The Pregident, in calling out a force of militin, authorized the governor of a State
10 designate the particular militia of that State to be included in the call, and the gov-
ernor thereupon designated a certain regiment, aud formally accepted its service. IHeld
that in so doing he acted as the agent of the President, and that his acceptance was in
lI:\w an acceptance by the President, and was equivalent to a muster-in of the regiment.

bid., par 5.

3 Houston vs. Moore, 5 Wheaton, 1. Section 1638, Revised Statutes, prescribes that
 courts-martial for the trial of militia shall be composed of militia officers only.” The
77h Article of War contains a recognition of the same principle in the form of a pro-
hibition to the effect that ‘“ officers of the regular army shall not be competent to sit on
courts-martial to try the oflicers or soldiers of other forces, except as provided in
Article 78.” **Held that the enactment applied also in principle to courts of inquiry cou-
vened in the militia, and that officers of the army could not, for purposes of instruction

‘75A¥\'heaton, 1.
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When Subject to Military Law.—The militia when called into active
service by the President become subject to military law in the same manner
and to the same extent as other troops of the United States.' The officers
of the militia while ‘‘employed in conjunction with the regular or volunteer
forces of the United States take rank next after all officers of like grade in
said regular and volunteer forces, notwithstanding the commissions of such
militia officers may be older than the commissions of the said officers of
regular and volunteer forces of the United States.”* ,

Conscription.—In addition to the methods above described, the United
States may obtain the service of a portion of its militia by an exercise of the
right of conscription. Resort was had to this method of obtaining a mili-
tary force by the Acts of July 17, 1862, March 3, 1863, and February 10,
1864. These statutes provided for a national enrollment under the anthority
of the United States, for an apportionment of quotas in accordance there-
with, and authorized such quotas to be obtained by conscription in the
several districts into which each of the States was divided. Certain classes
of persons were exempted from the operation of the conscription law, and
drafted men were released from service upon the presentation of acceptable
substitutes or by the payment of a sum specified in the statute.’

c. Retainers to the Camp ; Camp-followers; Civilian Employes.—The
63d Article of War makes two classes of persons amenable to military law
who, unlike the classes already described, form no part of the military forces
of the United States. By their voluntary presence, however, with an army
in the field, in time of war, they may be regarded as having submitted them-
gelves, of their own free will, to the status in which they are placed by the
operation of the statute. The Article arranges such persons into two
clagses: (1) Retainers to the camp, or camp-followers. Under this head fall

or assistance, legally be detailed to be associated with militia officers as members of such
courts.” Dig. J. A. Gen., 521, par. 11.

1 Section 1644, Revised Statutes of the United States; 64 Article of War.

* Ope hundred and twenty-fourth Article of War. The Act of February 28, 1795,
(1 Stat. at Large, 424,) fixed the period of service of the militin serving under a call of
the President at three months; this period was extended to six months by the Act of
April 8, 1814, (3 ibid., 134,) and to nine months by the Act of July 17, 1862, (12 ibid., 594 :
Sec. 1648, Rev. 8tat.) The period of service begins, in any case, on the date of the
ar-ivul of the militia at the place of rendezvous, on which date the obligations of the
Unpited States in respect to pay, rations, clothing, and the like become operative. The
Acts of Feb. 28. 1795, (1 Stat. at Large, 524,) and March 19, 1836, (5 ibid., 7.) authorize
certain travel allowances, in behalf of members of the militia, during the period of
assembly, prior to its entry into the service, and during a corresponding period covering
its dispersion after discharge.

Where militin are called out and mustered into actual service, the staff-officers of
their commanding general cannot he considered as in any sense appointed by the Secre-
tary of Wur or commissioned by the President. Nor are they given the corresponding
runk of staff officers of the regular army. but their rank remains the same as it was be-
fore in the militia under the State laws. Dig. J. A. Geu., 522, par. 18,

1 See Acts of July 17, 1862, (12 Stat. at Large, 597), March 8, 1868, (12 ibid., 731,) and
February 24, 1864, (18 sbid., 8.) See, also, U. 8. vs. Scott, 8 Walluce, 642 ; U. 8. vs.
Murpby, ibsd., 649,
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sutlers, traders, correspondents, restaurant-keepers, officers’ servants, and
the like, whose employment, if any there be, is private, not public, in
character. (2) Civilian employees of the United States, such as clerks,
teamsters, guides, interpreters, telegraph-operators, and the like, whose
services are necessary to the administration of the several staff departments.*
It will be observed that the statute is restricted in its operation to persons
accompanying armies in the field in time of war, and in the actual theatre
of military operations.” It has been held to apply, however, to employees
and others accompanying troops engaged in extensive operations against
hostile Indians;® but it has never been construed to apply, even in time of
war, to any portions of the territory of the United States in which military
operations were not being carried on against the public enemy. It is proper
to observe that individuals of the class termed ‘‘ retainers to the camp,” such
a8 officers’ servants and the like, as well as camp-followers generally, have
rarely been subjected to trial in our service. For breaches of discipline
committed by them the punishment has generally been expulsion from the
limits of the camp and dismissal from employment.*

1 Dig. J. A. Gen., 75, par. 2.

2 The discipline authorized by the Article has mainly been applied to the description
of ‘ persons serving with the armies of the United States in the field,” that is to say,
civilians serving in a quast-military cai)ucity in counection with troops in time of war
and on its theatre. Thus during the late war civilians of the following classes were,
in repeated cases, held amenable, under this Article, to the military jurisdiction, and
subjected to trial and punishment by courts-martial : teamsters employed with wagon-
trains, watchmen, laborers, and other employees of the quartermaster, subsistence, en-
gineer, ordnance, provost-marshal, etc., departments ; ambulance-drivers ; telegraph-
operators ; interpreters ; guides; paymasters’ clerks ; veterinary surgeons; ‘‘ contract"”
surgeons, nurses and hospital attendunts; conductors and engineers of railroad-trains
operated upon the theatre of war for military purposes; officers and men employed on

overnment transports, etc. But the mere fact of employment by the government pend-
ing a general war does not render the civil employee so amenable. The employment
must be in connection with the army in the field and oun the theatre of hostilities. Dig.
J. A. Gen., 75, par. 2.

Held (June, 1863) that the force employed in the ** Ram Fleet ” on western waters
was properly a contingent of the army rather than of the navy, and accordingly that
civilian commanders, pilots, and engineers employed upon such fleet during the war and
before the enemy were persons serving with the armies in the field in the sense of this
Anrticle, and, therefore, amenable to trial by court-martial. Ibid., par. 8. See, also, tid.,

par. 6.

3 Dig. J. A. Gen., 76, par. 4.

4 Ibd., 75, par. 1. y the sixth amendment of the Constitution civilians are
guaranteed the right of trial by jury *“in all criminal prosecutions.” Thus in time of
peace a court-martial cannot assume jurisdiction of an offense committed by a civilian
without a violation of the Constitution. It is only under the exceptional circumstances
of a time of war that civilians may, in certain situations, become amenable to trial by
court-martial.* Dig. J. A. Gen., 325, par. 7.

A civilian brought to trial before a court-martial cannot, by a plea of guilty or other
]form* ofI bla'fig“l assent, confer jurisdiction upon the court where no jurisdiction exists in
aw. X

* See in rupport of this view, Ez parte Milligan, 4 Wallace, 121-123; Jones vs. Seward, 40 Barb., 563;
In Matter of Martin, 45 ibid., 145; Smith vs. Shaw, 12 Johns., 257,'265; In Matter of Stacy, 10 ibid., 332;
Mills vs. Martin. 19 ibid., 22; Johnson vs. Jones, 44 111, 142, 153; Griffin vs. Wilcox, 21 Ind., 3%6; In re
Kemps. Ig &Wis& 859; Ex parte McRoberts, 16 Iowa, 605; Antrim’s Case, 5 Philad., 288; 3 Opin. Att.-Gen.,
690; 13 ibid., 63.

+ Compare People vs. Campbell, 4 Parker, 388; S8hoemaker vs. Nesbit, 2 Rawle, 201; Moore v
Houston, 3 Sergt. & Rawle, 190; Duffield vs. Smith, ibid., 599; also One Hundred and Third Article.
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d. Relieving, or Giving Intelligence to, the Enemy.—In addition to the
classes already described, certain persons become subject to military juris-
diction, and so to trial by court-martial, as a consequence of the commission
of specific statutory offenses in time of war. Such are: (1) those who
relieve the enemy with money, victuals, or ammunition, or knowingly harbor
or protect him;' (2) whosoever holds correspondence with or gives intelli-
gence to the enemy, either directly or indirectly;*® (3) spies.” Spies are
persons who, in disguise or under false pretenses, enter the lines of an army
for the purpose of obtaining information for the use of the enemy. Acting
as a spy, therefore, is an offense against the laws of war, and, as such, comes
into existence only during the pendency of active military operations.

It has already been seen that military laws are always strictly construed ;
that is, that no persons are made subject to them or brought within their
operation save with the express authority of law. The word ¢‘ whosoever *°
in Articles 45 and 46 and the words ¢ all persons’’ * as used in Section 1343,

Any statute by which any class of civilians is attempted to be made amenable to trial
by court-martial for offenses committed while civilians and in time of peace is necessarily
unconstitutional. Dig. J. A. Gen., par. 8.

! 45th Article of War.

? 46th Article of War.

3 Section 1843, Revised Statutes.

While the 45th and 46th Articles appear to confer jurisdiction upon courts-martial to
try and punish civilians for the offenses therein named, it may perhaps be doubted
whether, since the adoption of the Constitution, the conviction of a civilian under
either Article would be sustained. For the offenses thus set forth, however, civilians
would, in time of war, properly be triable by military commissions.

4 In view of the general term of description in this and the succeeding Article,
** whosoever,” it was Aeld, during the lute war, by the Judge-Advocate General and by
the Secretary of War,* and has been held later by the Attorney-General,t that civilians
equally with military persons were amenable to trial and punishment by court-martial
under either Article.} Di{;. J. A. Gen,, 40, par. 1.

During the late war all inhabitants of insurrectionary States were prima facie enemies
in the sense of this and the succeeding Article.§ A citizen of an insurgent State who
entered the U. 8. military service became of course no longer an enemy. 8o keld of a
lieutenant of the 1st E. Tenn. Cavalry. 1bid., 41, par. 2

It is no le:s a relieving an enemy under this Article that the mouney, etc., furnished
is ezaclcanged for some commodity, as cotton, valuable to the other party. Ibid.,

r. o.
The act of *‘relicving the enemy ” contemplated by this Article is distinguished from
that of trading with the enemy in violation of the laws of war; the former bein
re~tricted to certain particular forms of relicf, while the latter includes every kind o
commercial intercourse not expressly authorized by the government. 1bid., par. 4.

* See G. 0. 67, War Dept., 1861; also the following Orders of that Department gubllshln and ap-
proving sentences of civilians tried and convicted under these Articles : G. O. 76, 175, 250, 871, of 1863;
do. 51 of 1864; G. C. M. O. 106, 157, of 1864; do. 260, 671, of 1865.

+ 13 Opins. Att -Gen,, 472,

$ Admitting this construction to be warranted so far as relates to acts committed on the theatre of
war or within a district under martial law, it is to be noted that it is the effect of the leading adjudged
cases to preclude the exercise of the military jurisdiction over this class of offenses when committed
l)){ civilians in places not under military government or martial law. See, es{)ecially. Ez parte

i;l‘lglg.' 4 }Vaillce,ae 121-123; Jones vs. Seward, 40 Barb., 563; also other cases cited in note to par. 7,
p. 335, . J. A. Gen.

ri’ See tie opinion of the U. 8. Supreme Court (frequently since reiterated in substance) as given by
Grier, J., in the** Prize Casev,” 2 Black, 666 (1862); and by Chase, C. J.. in the cases of Mrs. Alexander’s
Cotton, and The Venice, 2 Wallace, 274, 416 (1884). In the latter case the Chief Justice observes: ‘" The
rule which declares that war makes all the citizens or subjects of one belligerent enemies of the govern.
ment and of all the citizens or subjects of the other app! ies equally to civil and to international wars.*
That an insurrectionary State was no less ‘' enemy’s country,” though in the military occupatira
of the United States, with a military governor appointed by the President, see opinion by Field, J.,
in Coleman vs. Tennessee, 7 Otto, 516, 517.
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Revised Statutes, have been held to include civilians as well as military
persons, and to render them liable to the penalties therein imposed.*

e. Inmates of the Soldiers’ Home and of the National Home for Disabled
Volunteer Soldiers.—The inmates of the Soldiers’ Home at Washington,
D. C., are declared in Section 4824 of the Revised Statates ‘‘ to be subject
to the Rules and Articles of War in the same manner as soldiers of the
Army *’;* Section 4853, Revised Statutes, declares that ¢ all inmates of the
National Home for Disabled Volunteer Soldiers shall be subject to the Rules
and Articles of War, and in the same manner as if they were in the Army.” *

Beginning of Period of Amenability.—Members of the military estab-
lishment become amenable to the jurisdiction of courts-martial by their vol-
untary entry into the military service. In the case of a commissioned officer
of the regular or volunteer forces such amenability dates from the accept-
ance of his appointment or commission,* or, in certain cases, from the date

-

! Held that the offense of holding correspondence with the enemy was completed by
writing and putting in progress a letter to an inhabitant of an insurrectionary State
during the late war ; it not being deemed essentinl to this offense that the letter should
reach its desiination.* Dig. J. A. Gen., 42, par. 1.

It is essential, however, to the offense of giving tnlelligence to the enemy that
material information should actually be communicated to him ; the communication may
be verbal, in writing, or by signals. Ibid., par. 2. :

* This section, however, is unconstitutional and a dead letter. These inmates are no
part of the army, nor are they supported by the United Statcs. ’l'ht’alx re civilians occu-
pying dwellings and sustained by funds held in trust for them. The territory of the

ome being within the District of Columbia, and not having been exempted by Congress
from the operation of the criminal laws of the District, the inmates are subject to those
laws like any other residents. Dig. J. A. Gen., 705, par. 2. Sce, also, 744 ibid., par.
4, and 20 Opin. Att.-Gen., 514,

3 See note 2, supra. In March, 1870, the president of the National Home for Dis-
abled Volunteer Soldiers, a civilian, convened at the Home a court-martial composed of
eight inmates of the same (all civilians, but designated by their former rank in the
volunteer service, as ‘“surgeon,” ‘‘ captain,” ‘‘sergeant,” and *‘ private”) for the trial,
on charges of desertion and other offenses, of another (civilian) inmate. The court tried
the accused, convicted bhim, and sentenced him to a term of imprisonment. The pro-
ceedings and sentence were approved by the convening authority, who thereupon
applied to the Secretary of War for an order designating a military prison for the con-
finement of the party in execution of his sentence. Held (upon a reference of the case
for opinion, hy the Sccretary of War) that the proceedings were unprecedented, un-
authorized ab snitio, and void as a whole and in detail ; that the provision in the Act
establishing the Home that the inmates should be ‘‘subject to the rules and articles of
war in the same manner as if they were in the army,” even if it could be regarded as
constitutional, conveyed no nuthority for such a court as that constituted and composed
in this case ; and that the scntence adjudged by the same could not legally he executed
in the manner proposed or otherwise.t See, also, U. 8. vs. Murphy, 9 Fed. Rep. 26, in
which it was held that inmates of this Home were not in the military service of the
Uuited States. Dig. J. A. Gen,, 829, par. 15.

4 An appointment (or commission) in order to take effect at all must be aceepted ;
but, when accepted, it takes effect as of and from its date, f.e., the date on which it is
completed by the signature of the appointing power, or that as and from which it pur-
ports in terms to be operative.} Dig. J. A. Gen., 149, par. 1.

* Compare Hensey's Case, 1 Burrow, 642; Stone's C:se. 8 Term, 527; Samuel, 580.

+ It is inaccurately stated in the report of the case of Renuer vs. Bennett, 21 Ohio 8t., 434, (December,
1871,) that no inmate of the National Home had ever been rubjected to a trial by court-martial. The
justance referred to in the text, however, is the only one known of such a trial.

$ See Marbury va. Madison, 1 Cranch, 137 : United Statexs vs. Bradley, 10 Peters, 304; United States
vs. Le Baron, 19 How., 78; Montgomery vs. United States, 5 Ct. (1., 97,
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of muster-in' of the organization to which he belongs; in the case of an
enlisted man the date of entry into service, and so of amenability to military
law, is determined by his enlistment.” If any portion of the militia be called
into the service by the President, the amenability of its members to military
law begins at the date of assembly named in the orders calling them forth.®
In respect to persons conscribed, such amenability relates to and becomes
operative from the date fixed in the statute authorizing the conscription.*
Enlistment.—The enlistment of a person in the military service of the
United States is always a voluntary act, and consists, in substance, of the
execution of a contract of enlistment, to which the United States and the
enlisted man are parties.® The transaction which, as will presently be seen,
operates to effect an important change of status, in so far as the enlisted

! Dig J. A. Gen., 746, par. 4.

? Qur law not defining eulistment, nor designating what proceeding or proceedings
shall or may constitute an enlisting, it may be said in geueral that any act or acts which
indicate an undertaking, on the part of a person legally competent to do so, to render
military service to the United States for the term required by the existing law, and an
acceptance of such service on the part of the government, may ordinarily be regarded as
legal evidence of a contract of enlistment between the parties, and us equivalent to a
formal written agreement where no such agreement has been had.* The 47th
Article practically makes the receipt of pay by a party as a soldier evidence of an enlist-
ment on his part, estopping him from denying his military capacity when sought to be
made amenabie as a deserter. So Zeld that the fact that a party, after having been armed
and clothed as a soldier, had voluntarily rendered material service as such, although he
had received no pay, constituted prima facie evidence that a legal contract of enlistment
had been entered into between him and the United States. But enlistments in our army
are now almost invariably evidenced by a formal writing and engagement under oath.
Ibd., 834, par. 1. (See, also, as illustrating what constitutes a formal enlistment, Arti-
tlz}e g iu1 gl;e) chapter entitled THE ARTICLES OF WAR. Bee, also, Kz parte Grimley, 137

2 Houston vs. Moore, 1 Wheaton, 1; Martin ts. Mott, 12 4bid., 19, 30. Dig. J. A.
Gen., 519, par. 1, 2, 8, 5; Military Laws of the United States, par. 1256, notes ; Sec.
1649, Revised Statutes.

4 Section 13, Act of March 8, 1863 (12 Stat. at Large 733).

8 See note 2, supra. A mere non-compliance with an army rc%ulntion. in making an
enlistment, does not per se¢ affect the validity of the contract. hus the fact that the
recruiting officer has knowingly enlisted a married man in derogation of par. 825 of the
Regulations, or that a married man bas procured himself to be enlisted under a repre-
sentation that he was unmarried, does not affect the validity of the enlistment. In such
a case the Presideut or the Secretary of War may, in his discretion, forthwith discharge
the soldier under the 4th Article of War, or may hold him regularly to service for the
term for which he has enlisted.4 Dig. J. A. Gen., 885, par. 2.

Sections 1116-1118, Rev. Sts., providin that deserters, convicted felons, insane or
intoxicated persons, and certain minors shall not be enlisted, etc., are regarded as direc-
tory only, and not as necessarily making void such enlistments, but as rendering them
voidable merely at the option of the government.} In cases of such enlistments, except
of course where the party, by reason of mental derangement or drunkenness, was with-
out the legal capacity to contract, the government may elect to hold the soldier to ser-

* “On a charge of desertion, or other offense against military discipline it will be sufficient to
rove that the accused received the pav or did the duties of a soldier, without other proof of his en-
istment or oath.” 8 Greenl. Ev., § 4¢8. And see Lebanon vs. Heath, 47 N. Hamp., 859; Ex parte

Anderson, 16 Inwa, 599,

+ In Ex parte Schmeid, 1 Dillon, 587, an application for a discharge from his enlistment made by a
soldier who had enlisted as an unmarried man, and based upon the ground that he had in fact a wife
and child at the time and that his enlistment was therefore a nullity, was refused by the court on
g:gcac corpus. See, also, In re Grimley, 137 U. 8., 147, and the similar ruling in Ferren's Case, 3

edict. 442.

$ See United States vs. Wyngall, 5 Hill, 18 : United States vs. Cottingham, 1 Rob., 631; Common.
multh vs. Baker, 5 Binney, 427 ; In Matter of Graham, 8 Jones’ Law, 416 ; Cox vs. Gee, Winst. L. & E.,
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man is concerned, is supported and reinforced by the solemn sanction of an
oath of enlistment. The act of enlistment is thus seen to be contractual in
character; a violation of the contract, however, involves certain penal conse-
quences which will elsewhere be described.  ‘‘ The effect of the act of
enlistment is to create a status, and the taking of the oath of enlistment is
the pivotal fact which operates to change the status from that of citizen
to that of soldier. By enlistment the citizen becomes a soldier. His rela-
tions to the State and the public are changed. He acquires a new status
with correlative rights and duties; and although he may violate his contract
obligations, his status as a soldier is unchanged. He cannot of his own
volition throw off the garment he has once put on, nor can he, the State
not objecting, renounce his relations, and destroy the status, on the plea
that, if he had disclosed truthfully the facts, the other party, the State,
would not have entered the new relations with him, or permitted him to
change his status.’”’

Termination of Liability.—The enlistment contract, thus entered into,
may be terminated prior to the completion of the stipulated period by
purchase * of discharge, or by a discharge due to disability caused by wounds,
injury, or disease contracted or incurred prior to, or during, the term of
enlistment;* it may also be terminated at any time by a discharge issued at
the discretion of the Secretary of War, under the anthority conferred by the
4th Article of War. It may be voided, by the same authority, at the
instance of the parent or guardian, if entered into by a minor without his
consent;* it is not voidable, however, at the instance of the enlisted man
on the ground of minority, fraud, misrepresentation, or concealment, even
though in point of age he was without legal capacity to contract.®* An

vice, subject to any application for discharge which may be addressed by himself or his
purent, etc., either to the Secretary of War or to a United States court..*
1 Bz parte Grimley, 137 U. 8., 137.

* Section 4, Act of June, 16, 1890 (26 Stat. at Large, 157).

3 Fourth Article of War, paragraphs 154-157, Army Regulations of 1895.

4 See note 5, page 66, ante; Dig. J. A. Gen., 387, par. 5, 6.

8 It is well established that a soldier cannot himself avoid his contract of enlistment
on the ground of minority, and abandon at pleasure the military service. His release
on this ground can be obtained only on application of a parent or guardian entitled to his
services, and without whose consent he enlisted.4 The application of the parent, whether
made to the Secretary of War or, on habeas corpus, to a I[.)T 8. court, must be made before
the soldier attains his majority and ratifies his contract.} Dig. J. A. Gen., 389, par. 12.

The enlistment of a minor without cousent is not void, but is voidable merely, and
only by the United States, which, on the fact of minority, etc., becoming known, may
waive the objection and adopt and continue the enlistment or terminate it at pleasure.
If the minor deserts, he cannot take advantage of his own wrong and plead in defense.
on trial, that the eulistment was void.§ Nor can he do so if on enlistment be purposely

* Under the existing law the authority to discharge soldiers on account of minority, etc., is not
reserved to the SBecretary of War alone, but the United States courts are empowered to inquire into
the validity of enlistments on habeas us, and thereupon to discharge enlisted persons in proper
cases. Kz parte Grimley, 137 U. 8., 137; parte Schmeid. 1 Dillon, 587 ; In re McDonald, Lowell,
106; McConologue's Case, 107 Mass,, 154. This power canuot legally be exercised by a State court.
Tarble's Case, 13 Wallace, 397.

+ In re Hearn, 82 Fed., 141; U. 8. vs. Gibbon, 24 Fed., 185; In re Morrissey, 137 U. 8., 157.

In re Dohrendorf, 40 Fed., 148; In re Spencer, id., 149.
In re Morrissey, 187 U. 8., 157,
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ennstment is normally terminated at the expiration of the period of enlist-
ment by a formal discharge, in writing, issning from the proper military
authority.’ The discharge certificate, the issue of which operates to put an
end to the status of enlistment, is evidence not only of the fact of discharge,
but of the character of service rendered by the soldier during the period of
his engagement.

Volunteers or militia may be discharged individually, as above described,
or they may be mustered out in organized bodies, at the expiration of their
term of service;® in either case a formal certificate of discharge is issued.

concealed his age and the enlistment was therefore fraudulent. That a soldier was a
minor at enlistment does not affect his capacity to commit a military offense or the juris-
diction over him of a court-martial. here & minor deserts he must abide, like any
otber soidier, the consequence of his criminal act, viz., arrest, trial, and sentence if con-
victed. Anud till the charge of desertion hus been dis of, or till the sentence has
been undergone, not even his parent can procure his discharge. The right of the United
States to hold him to the pennity of the infraction of his contract and of military dis-
cipline is paramount to the r.ght of the parent to his services, and the parent cannot
procure his release on Aabeas corpus while held in military custody awaiting trial, or
under sentence on conviction of desertion or other military offense. The law requiring
consent of parent or guardian applies to an Indi .n minor enlisting in the army. Ibid.,

par. 18.

! See 4th Article of War, post. Except in cases to which the last paragraph of
the 60th Article of War may be applicable, a soldier cannot be made ameunable for an
offense committed under an enlistment prior to that in which be is serving. Re-
enlistment does not revive such a Hability. Dig. J. A. Gen,, 654, par. 1.

* Dig. J. A. Gen., 835, par. 1. A soldier honorably discharged in the usual form at
the end of his term is no longer subject to military discipline or control.* Having
become a civilian, he is entitled to be restored at once, or as soon as the exigencies of
the service will permit, to the rights and status of a citizen. 1Ibid., 856. par. 6.

‘T'he formal certificats of discharge furnished in blank by the Adjutant-General is,
when duly made out and signed (see Art. of War 4), legal evidence of the fact of
discharge, and of the circumstances therein stated, under which it was given.t The
certificate is not a record, and its statements are not conclusive upon the Government
when contradicted by record or other better evidence. 1bid., 858, par. 18.

The discharge furnished to the soldier, or for him, takes effect, like a deed, upon
delivery. The delivery should be personal, unless. at its date, the soldier is in contine-
ment awaiting trial or under sentence; in such case the delivery may be coustructive,
the certificate being committed to the commander of the company, post, ewc., to be
retuined by him for the soldier until released from arrest or imprisonment, and then
rendered to him personally. This is the recognized practice; the delivery to the com-
mander being deemed tantamount to actual delivery. Ibid., par. 14.

Any form of discharge other than such as is prescribed in the 4th Article of War is
irregular and inoperative (unless indeed otherwise authorized by subsequent statute).
Mere desertion does not operate as a discharge of a soldier: he may then be dropped
from the rolls of his command, but he is in no sense discharged from the army. Nor
can an official publication, in orders, of a senteunce of dishonorable di~charge have the
effect of discharging a soldier ; there must still be a natice, actual, as by the delivery of
the formal discharge certificate, or constructive. A soldier caunot discharge himself by
simply leaving the service at the expiration of his term. The final statements required
by par. 141, A. R. 1895, to be furnished with the discharge, constitute no pait of the
discharge: the discharge is complete without them. Ibid., 359. par. 17.

The statement of *‘ character "’ appended to the certificate is no pait of the discharge.
This description is devolved by par. 148, A. R. 1895, upon the commanding officer

* Much less is he subject to be punished. In the late case of White va. McDonough. 3 Sawyer. 811,
where a soldier whose term of enlistment expired while he was on a transport with a detachment was
formally discha , and subsequently, on account of an alleged breach of discipline, was ordered
by his commanding officer to work in the coal-hole, the court say : * The conduct of the officer in
command was arbitrary and unjustifiable either by law or military neceasltg‘“

+ Han;’%n vs. 8. Scituate, 115 Mass., 836; Bd. of Comrs. vs. Merts, 27 Ind., 336; U. S. vs. Wright, 5
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The service of a commissioned officer may be terminated in time of
peace by resignation, by dismissal in pursnance of the sentence of a general
court-martial, or, under the authority conferred by Section 1229 of the
Revised Statutes, he may, for absence without leave extending over a period
of three months, be dropped from the rolls by order of the President.’ In
addition to these methods, the service of a commissioned officer in time of
war may be terminated by a formal discharge at the expiration of his term
of service; and he may also be discharged at the discretion of the President,
but with the right, as will presently be seen, to have the question of his dis-
missal inquired into by a general court-martial.’

Jurisdiction after Expiration of Service.—As has been seen, an officer
or soldier (except as otherwise expressly provided by statute) ceases to be
amenable to the military jurisdiction for offenses committed while in the
military service after he has been separated therefrom by resignation, dis-
missal, being dropped for desertion, muster-out, discharge, etc., and has
thus become a civilian.®

The discharge of a soldier, therefore, when subject to trial and punish-
ment for a military offense is & formal waiver and abandonment by the
United States of jurisdiction over him. Nor does a soldier after having once
been discharged (as where he has been dishonorably discharged by sentence
for desertion or any other military offense) remain liable to military juris-
diction, or become subject thereto, as to past offenses, by again entering the
military service, whether by enlistment or by conscription or appointment.
Nor can a person who, by reason of acceptance of resignation, dismissal,
discharge, etc., has become wholly detached from the military service be
made liable to trial by court-martial for offenses committed while in the
service, on the ground that such offenses were not discovered till after he had
left the Army.

Ezceptions : 60th Article of War ; Military Convicts.—The 60th Article
of War confers jurisdiction upon courts-martial for the trial of officers or
enlisted men for offenses therein enumerated, subject, however, to the opera-
tion of the statute of limitations contained in the 103d Article. The Act
of June 18, 1898, confers jurisdiction for the trial of enlisted men only who
have been sentenced to dishonorable discharge and to confinement in addi-

whose duty it may be to make out the discharge. The Army Regulations do not give
to his superior any authority over the subject. (See G. O. 74 of 1881.) Dig. J. A. Gea.,
par 18,

! Section 1220, Revised Statutes. See Newton vs. U. 8., 18 Ct. Cls., 485 ; Dig. J. A.
Gen., 370, par. 5 ; Jbid, par. 7. See, also, Section 1230, Rev. Statutes.

e Sections 1229 and 1230, Rev Stat.

3 Dig. J. A. Gen., 328, par.

¢ Sectlon 5, Act of June 18 1898 (30 Stat. at Large, 488.)
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tion thereto, such jurisdiction attaching during the period of imprisonment
imposed by the sentence of a general court-martial.

But a soldier, if he has not been in fact discharged, may be brought to
trial by court-martial after the term of service for which he enlisted has
expired, provided before such expiration proceedings with a view to trial
have been duly commenced against him by arrest or service of formal
charges.’ By such arrest or service of charges the military jurisdiction
attaches, and, once attached, trial by court-martial, and punishment npon
conviction, may legally ensue though the soldier’s term of enlistment may
in fact expire before the trial be entered upon.*

4. Jurisdiction as to Offenses.—As the Federal Government, as such,
has no common-law jurisdiction, it follows that there can be no criminal
offenses against the United States unless they are made such by statute.®
This principle applies with equal force to military offenses which, to become
triable and punishable by military tribunals, must be expressly created by
statute. The several military offenses known to the law are to be found in
the Articles of War and in subsequent enactments of Congress. Other
offenses, while not defined in those Articles, are adopted by them and courts-
martial are given jurisdiction over them. In some cases this grant is
general, applying to all times and places; in others it is limited to time of
war only. Still other offenses—those of being a spy, and forcing a safe-
guard, for example—become such only when a state of war exists to which
the United States is a belligerent party.

Courts-martial have exclusive jurisdiction to try offenders for acts con-

! Dig. J. A. Gen., 824, par. 6. See, also, G. C. M. 0. 16, A. G. O, 1871.

? In the leading case on this point, of a seaman in the navy (In r¢ Walker, 3 Ameri-
can Jurist, 281*), the Supreme Court of Massachusetts held (Jan. 25, 1880) as follows :
‘“ In this case the petitioner was arrested, or put in confinement, and charges were pre-
ferred aguainst him to the Becretary of the Navy before the expiration of the time of his
eplistment; and this was clearly a sufficient commencement of the prosecution to
authorize a court-martial to proceed to trial and sentence. notwithstandiug the time of
service had expired before the court-martial had been convened.” And, to illustrate the
injurious consequences of an opposite ruling, the court goes on to rcmark that “ if any
of the class of offenses not punishable at common law,”” and ‘‘ of which no other courts
excepting courts-martial can take cognizance, should be committed by any seaman im-
mediately before the expiration of his term of service, he would escape with impunity.
He might be guilty of the grossest insult to his officers ; of disobedience of orders in the
most critical moment to the ship ; and in the hour of battle he might refuse to fight, and
there would be no power to punish him.” 8o %eld by the Judge-Advocate General in
a case of a soldier of the regular army arrested on the day before the expiration of his
term of enlistment, with a view to a trial for a military offense by court-martial, that
the jurisdiction of the court had duly attached, and that his trial might lcgall‘y be pro-

ed with. And similaﬂ]; held in repeated cases of soldiers and officers of regular
and volunteer regiments. Dig. J. A. Gen., 824, par. 6.

3 U. 8. vs. Worrall, 2 Dallas, 884 ; Ez parte Boliman, 4 Cranch, 75; U. 8. vs. Hud-
son, 7 Cranch, 82 ; U. 8. vs. Coolidge, 1 &he&t., 4165 ; U. 8. vs. Beraus, 3 Wheat., 826.

* And see Judge Story's chmB: to the jury in United States vs. Travers, 2 Wheeler Cr. C., 509; In
the Matter of Dew, 25 L. R., 540; In re Bird, 2 Sawyer, 83.
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stituting military offenses only; they also have jurisdiction to try offenders
for certain acts which, besides constituting military offenses, are also civil
crimes. In the latter case the military ordinarily gives precedence to the
civil court, but when an officer or a soldier has been arraigned before a duly
constituted court-martial for an offense triable by it, the jurisdiction thus
attached cannot be set aside by the process of & State court.'

As regards offenses, the jurisdiction therefore embraces the offenses
specifically defined in the Articles of War, or included under the general
terms of the 61st and 62d Articles;® the offense of military persons trading
with the enemy,® and that of fraudulently enlisting in the service of the
United States.*

The 61st and 62d Articles of War.—The 61st Article of War gives to
certain acts or omissions on the part of an officer the character of a military
~offense under the name of conduct unbecoming an officer and gentleman;
the particular acts or behavior that shall constitute such conduct being
determined by custom of the service, as indicated by the approved decisions
of courts-martial in cases referred to them for trial. Especial weight is
attached to the decisions of the President in cases arising under the Article
in which he appears as the reviewing anthority.® Certain crimes, disorders,
and neglects, when committed by military persons under circumstances cal-
culated to make them prejudicial to good order and military discipline, have
the quality of military offenses conferred upon them by the terms of the 62d
Article.*

Offenses Exclusively Triable by General Courts-martial.—These courts
have, as regards persons and with reference to other courts-martial, ex-
clusive jurisdiction over officers,’ cadets,® and ‘‘candidates for promotion.”’*
Over enlisted men, other than candidates for promotion, they have con-

1 ¢« Manual for Courts-martial ” (edition of July, 1898), p. 14, par. 6. See, also, Dig.
J. A. Gen., p. 328, par. 12.

$ Section 1343, Revised Statutes.

8 Sections 5308 and 5313, bid.

¢ Act of July 27, 1892. (27 Stat. at Large, 278.) 8ee G. O. 57, A. G. O., 1892,

For definition of fraudulent enlistment, see ‘* Manual for Courts-martial ” (ed. of July
11, 1898), page 13, note 4. A court bhaving once duly assumed jurisdiction of an
offense and person cannot. by any wrongful act of the accused, be ousted of its author-
ity or discharged from its duty to proceed fully to try and determine, according to law
and its oath. Thus the fact that, pending the trial, the accused has escaped from mili-
tary custody furnishes no ground for not proceeding to a finding, and, in the event of
conviction, to a sentence, in the case ; and the court may and should find and sentence
as in any other case.

¢ See the 61st Article in the chapter entitled THE ARTICLES OF WAR.

¢ See the 62d Article in the chapter entitled THE ARTICLES OF WAR.

1 83d Article of War.

$ Section 1326, Revised Statutes:

?* Scction 4, Act of July 80, 1892, (27 Stat. at Large, 836.) Act of June 18, 1898,
(30 Stat. at Large, 483.)
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current jurisdiction with the inferior courts in cases cognizable by the
latter.

As regards offenses,” they have exclusive jurisdiction over all offenses
punishable capitally,” and over those set forth in the 58th Article, when
committed in time of war. Over other, offenses they have concurrent juris-
diction with the inferior courts; subject to the qualification that all offenses
for which the prescribed limit of punishment is in excess of the limits of the
punishing power of an inferior court, as well as all serions non-capital
offenses for which limits of punishment have not been prescribed, are, when
practicable, to be tried by general court-martial.

Appellate Jurisdiction.—It has been seen that the jurisdiction of courts-
martial, in respect to military offenses, i3 both original and exclusive. Save
in the case contemplated in the 30th Article of War, which will be explained
hereafter, their jurisdiction is also final, and cannot be made the subject of
appeal to a military tribunal of higher authority or more extensive jurisdic-
tion. Nor can a case properly triable by a court-martial be carried, by way
of appeal, to any form of civil tribunal; all of which, without exception,
are without jurisdiction to try cases properly arising under the Articles of
War.*

Rules of Interpretation.— Whenever a common-law offense is, by a suit-
able enactment of Congress, given the character of an offense against the
United States, the rules regnlating the interpretation of criminal statutes at
common law will prevail in all questions respecting its interpretation.

! Paragraph 931, Army Regulations of 1895. See, also, Act of June 18, 1898. (80
Stat. at Large, 483.)
. % 8ee " ual for Courts-martial ” (ed. of July 11, 1898), par. 2, p. 15, and par. 13,

p- 3.

3 83d Article of War.

¢ Though transient and summary their judgments, when rendered upon subjects
within thefr limited jurisdiction, are as legal and valid as those of any other tribunals ;
nor are the same subject to be appealed from, set aside, or reviewed by the courts of the
United States or those of any of the States. Dig. J. A. Gen., 818, par. 1; see, aiso,
note 1, page 15 ante, Swaim vs. U. 8., 165 U. 8., 568, 564.
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TABULAR STATEMENT OF THE JURISDICTION OF COURTS-MARTIAL.! °

Juris-
diction.

|
Place.

Time, <

Persons. <

Offenses. <

The United States,
The territory of the enemy in time of war.
Friendly foreign territory in time of peace (exterritoriality).

[ During period of service. 1. Desertion. (48 A. W.)

8. Where proceeding has been
instituted before expiration
of service, by arrest or con-
finement, etc.

8. Offenses under Article 60.

Trial to be had within statute of limitation.

All offenses exelrglt desertion in time of peace ; order for trial to
be wu)ed within two years after commission of offense. (108
AW,

Desertion in time of peace; offender to be brought to trial be-
tween date of desertion and two years after expiration of
term of enlistment. (Act of April 11, 1880.)

(Statutes of limitation are properly matter of defense, See
( chapter on Incidents of the Trial.)

,

After expiration of service.

Refnlar Army.
1. Army of the United States { Volunteer Army.
Drafted men.

2. Militia in service of the United States,
8. Marines detached for service with the army.

4. Military convicts while undergoing sentence of imprison-
ment after dishonorable discharge. (Act of June 18, 1898.)

(1. Retainerstothe camp. (1. Officer’s servants.
(63A.W.) 2. Camp-followers.
2. Persons serving with an army in the field
(68 A.W.). Civilian employés, contractors,
etc.

8. Civilians. { 8. All persons relieving, corresponding with,
or giving intelligence to the enemny. (45,
46A W) -

4. Spies. (See 1348, R. 8.)

5. Persons trading with the enemy, etc. (Secs.
5306, 5313, R. S.)

All articles, { Military. All except 58

Under 1. Specific

(named) except 61 and 60 A, W,

Articles and 62.
of War, | 2. General ) Articles 61 | Military and Civil. 58
(described). and 62. | and 60 A. W,

Sections 1359, 1360, 5306, 6313, R. 8.;

.

Under other statutes. f Act of July 27, 1892; etc., etc.

\

1
U. 8

P{‘e&u’od by Captain Geo. H. Boughton, 8d Cavalry, Assistant Professor of Law,

tary Academy,



CHAPTER VL
ARREST AND CONFINEMENT.

THE ARREST OF OFFICERS.

Arrest in General.—To enable the proper military authority to put an
instant end to criminal or unmilitary conduct, and to impose such restraint
as may be necessary upon the person of a military offender, with a view to
his trial by court-martial, the Articles of War empower commanding officers
to arrest officers serving under their immediate command; they also confer
upon all commissioned officers a similar power to confine enlisted men. As
both of these acts constitute restraints upon freedom of movement, they
require and have received express statutory sanction.

Arrest of Commissioned Officers.-——The 65th Article of War provides that
¢¢ officers charged with crime shall be arrested and confined in their barracks,
quarters, or tents, and deprived of their swords by the commanding officer.”’
The arrest of & commissioned officer iz usually executed by a staff-officer of
the proper commander, by means of an oral or written order or communica-
tion advising him that he is placed in arrest, or will consider himself in
arrest, or in terms to that effect. The reason for the arrest need not be,
bat usually is, specified, and the arrest may also be accomplished by the com-
manding officer in person.’

Except in the case contemplated in the 24th Article of War, or in the
event of an extraordinary emergency, none but commanding officers can
place commissioned officers in arrest; the commanding officer so authorized
belng the commander of the tactical or territorial command to which the
arrested officer belongs, that is, of the department, post, or staff corps, or of
the army, division, brigade, regiment, battalion, battery, or other separate

' Dig. J. A. Gen., 169, par. 1; Macomb, § 19. The term *‘ crime” is here employed
in a general sense, referring to offenses of a military character, as well as to those of a
civil character which are cognizable by court-martial. Dig. J. A Gen., 78, par. 1. Com-
pare Wolton os. Gavin, 16 Ad. & El, 66, 68; Simmons, § 360. An arrest, though an
almost invariable, is not an essential preliminary to a military trial ; to give the court
urisdiction it is not necessary that the accused should have been arrested ; it is sufficient
f he voluntarily, or in obedience to an order directing him todo so. appears and submits
bimself to trial. 80, neither the fact that an accused has not been formally arrested, or
arrested at all, nor the fact that, having been once arrested and releaed from arrest, he
has not been re-arrested before trial, can be pleaded in bar of trial, or constitute any
ground of exception to the validity of the proceedings or sentence. Dig. J. A. Gen.,
169, par. 1; ibid., 828, par. 11.

61
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or independent organization or detachment in the field. Where a regiment,
battalion, or company is included in a post command, the commander of the
post, rather than the commander of the inferior organization, is the one by
whom the arrest of a snbordinate officer should be effected.’

A court-martial has no control over the nature of the arrest or other
status of restraint of a prisoner except as regards his personal freedom in
its presence. Neither the court nor the president can place an accused
person in arrest if he be not already in that status; nor can the court, even
with a view to facilitate his defense, interfere to cause a close arrest to be
enlarged. The officer in command is alone responsible for the prisoners in
his charge.’

Status of Arrest.—On being placed in arrest, an officer resigns his sword
to the person executing it; if this form be omitted it is nevertheless consid-
ered to bave taken place, and hence originates the custom, which is invaria-
bly observed, that an officer in arrest appears without his sword.® The
status of being in arrest is inconsistent with the performance of any military
duty, and an officer in that situation is therefore without power, during the
pendency of his arrest, to exercise military command, or even to perform
any of the duties incident to his rank or station. The imposition of arrest,
however, affects in no manner the right of an officer or soldier to receive
the pay, allowances, or emoluments of his rank in the military service.*

An officer in arrest has no right to demand a court-martial either on
himself or others; the commanding general, or other officer competent to
order a general court-martial, being the judge of its necessity or propriety.
Nor has an officer who may have been placed in arrest any right to demand
a trial, or to persist in considering himself in arrest, after he shall have been
released by proper anthority.® An officer is in no case entitled to demand
to be arrested.®

An officer under arrest will not make a visit of etiquette {o his com-
manding officer, or call on him, unless sent for; and in case of business he
will make known his object in writing. It is considered indecorous in an
officer in arrest to appear at public places.”

Limits of Arrest.—Unless other limits are specially assigned him, an
officer in arrest must confine himself to his quarters. It is generally under-

! Dig. J. A. Gen., 170, par. 2 ; par. 897, A. R., 1805.

! Dig. J. A. Gen., 814, par. 5; ibid., 328, par. 11.

$ Macomb, § 19. An officer in arrest will not wear a sword nor visit officially his
commanding or other superior officer unless directed to do so, His applications and
requests of every nature will be made in writing. Par. 901, A. R., 1895. -

On the march, field-officers and non-commissioned staff-ofticers in arrest will follow in
the rear of their respective regiments, and company officers and non-commissioned offi.
cers in arrest, in rear of their respective companies unless otherwise specially directed.
Par. 902, A. R., 1895.

¢ Ivid., 171, par. 8.

$ Macomb, §§ 28, 20. See, also, § 27, id.

¢ Dig. J. A. Gen., 169, par. 1.
" Ibid., § 80. See, also, paragraphs 900-902, Army Regulations of 1895.
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stood, indeed, that he can go to the mees-house or other place of necessary
~ resort. It is not unusual, however, for the commander to state in the
order of arrest certain limits within which the officer is to be restricted, and,
except in aggravated cases, these are ordinarily the limits of the post where
he is stationed or held. An officer or soldier, though retained in close
arrest, should be permitted to receive such visits from his counsel, witnesses,
etc., a8 may be necessary to enable him to prepare his defense.!

Although the Articles of War make no mention of any difference in the
nature of the arrest in order to trial, still a difference is established by the
custom of the Army, according to the degree or measure of the crime; an
officer accused of a capital crime, or of any offense to which the penalty
attached is so severe as to excite a natural temptation to escape from justice,
shoald be detained in a state of confinement as secure as the closest civil
imprisonment.” If the offense be of a lighter nature, the presumption is
that the officer whose character is thus impeached must be solicitous to
obtain a judicial investigation of his conduct, and he is therefore generally
allowed to be in arrest at large; that is, without his sword, but on his word
of honor to await the issue of a trial or his enlargement by proper anthority,
The degree and measure of the arrest must, however, be entirely at the dis-
cretion of the commanding officer, who will in all cases regulate his conduct
by the particular circumstances of the case and by the dictates of propriety
and homanity.*

Breach of Arrest.—The 65th Article of War contains the requirement
that ¢‘ an officer who leaves his confinement before he is set at liberty by his
commanding officer shall be dismissed the service.”” An offense in violation
of this Article is only committed when an officer confined in ‘¢ close arrest *’
to his quarters leaves the same withonut aunthority. This clanse of the
Article, being highly penal in character, is strictly construed, and for this
reason a breach of a mere formal arrest, or of any arrest not accompanied by
confinement to quarters, would be an offense not within this Article but
under Article 62.° The mere doing of an act prohibited by the status of
arrest, but without intent to violate the terms of the Article, such as the
wearing of a sword through inadvertence, or the like, constitutes a construc-
tive breach of arrest, which, though reprehensible or even punishable, does
not constitute the offense described in the Article.*

' Dig. J. A. Gen., 170, par 8.

* No court-martial, military commander, or other military authority is empowered to
accept bail for the appearance of an arrested party or to release a prisoner on bail. Bail
is wholly unknown to the military law and practice ; nor can a court of the United
States grant bail in a military case. Ibd., 177.

3 Macomb, § 20.

4 Dig J. A. Gen., T8, par. 1. Bee, also, par. 2 and par. 4, ibid.

¢ Where an officer in close arrest was permitted by his commarding officer to leave
temporarily his confinement, Aeld that his delaying his return for a brief period beyond

the time fixed therefor did not properly constitute an offense under this Article. 1¥id..
par. 8. )
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Termination of Arrest.—An arrest lawfally imposed, can only be termi-
nated by the commanding officer who imposed it, or by his superior or suc-
cessor in office. If the arrest be imposed with a view to trial, the arrest is
terminated by the proper reviewing authority in his action ampon the
proceedings of the court-martial; the arrest ceasing when the sentence
becomes operative, unless sooner terminated—as in a case of acquittal, for
example—by the ofticer ordering the court.

Restrictions upon the Duration of Arrests. —With a view to place a
limitation upon the power to continue an officer in the status of arrest, and
to prevent abuses in its exercise, the 70th Article of War provides that *‘ no
officer or soldier pat in arrest shall be continued in confinement more than
eight days, or until such time as a court-martial can be assembled.’”” The
71st Article, however, contains a more elaborate restriction upon the anthor-
ity to arrest in its requirement that ‘‘ when an officer is put in arrest for the
purpose of trial, except at remote military posts or stations, the officer by
whose order he is arrested shall see that a copy of the charges on which he
is to be tried is served npon him within eight days after his arrest, and that
he is brought to trial within ten days thereafter, unless the neceesities of the
service prevent such trial; and then he shall be brought to trial within
thirty days after the expiration of eaid ten days. If a copy of the charges
be not served, or the arrested officer be not brought to trial, as herein re-
quired, the arrest shall cease. But officers released from arrest under the
provisions of this Article may be tried, whenever the exigencies of the ser-
vice shall permit, within twelve months after such release from arrest.’’*

Detaining officers or soldiers in arrest for long and unreasonable periods
when it is practicable to bring them to trial is arbitrary and oppressive, and
in contravention both of the letter and spirit of this Article. Whether the
delay in any case is to be regarded as so far unreasonable as properly to
subject the commander responsible therefor to military charges, or a civil
action, must depend upon the circumstances of the situation and the

Though any unauthorized leaving of his confinement by an officer in close arrest is,
strictly, n violation of the Article, it would seem, in view of the severe mandatory pun-
ishmeut prescribed, that an officer should not in general be brought to trial under the
same unless bis act was of a reckless or deliberately insubordinate character. Dig.
J. A. Gen., 78, par. 4.

It is no defense to a charge of breach of arrest in violation of this Article that the
accused is innocent of the offense for which he was arrested.* It i3 a defense, however,
that subsequently to the original confinement the accused has been put on duty or
allowed to go on duty, provided tbat he has not been duly re-arrested and re-confiued
before the breach assigned.+ 14id., par. 5.

The requirement of this Article that an offender ‘‘shall be dismissed " is held to be
exclusive of any other punisbment. A sentence of dismissal, with forfeiture of Pay.
is unauthorized and ino&mmtive as to the forfeiture, and as to this should be disap-
proved. 1bid, 79, par. 6.

'“I;‘or a history of this Article, see Article 71 in the chapter entitled THE ARTICLES
OF WAR.

* Hough (Prac.), 494. t+ Hough (Prac.), 19.
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exigencies of the service at the time.! Under no circumstances, however,
can an officer or enlisted man release himself from arrest, or terminate a
lawfully imposed status of arrest at his own volition.* :

Arrests under the 24th Article of War.—An exceptional power to
impose arrests upon commissioned officers and to order enlisted men into
confinement is contained in the requirement of the 24th Article of War that
¢¢ all officers, of what condition soever, have power to part and quell all
quarrels, frays, and disorders, whether among persons belonging to his own
or to another corps, regiment, troop, battery, or company, and to order
officers into arrest, and non-commissioned officers and soldiers into confine-
ment, who take part in the same, until their proper superior officer is
acquainted therewith. And whosoever, being so ordered, refuses to obey
such officer or non-commissioned officer, or draws a weapon upon him, shall
be punished as a court-martial may direct.’’ .

This Article, framed to meet the grave emergency of serious frays or dis-
orders in a military command, is in substance an application of a well-known
rule of the common law to the needs of the military service.” The term
officer is here given a peculiar statutory interpretation, not recognized else-
where in the Articles of War, in that it is applied to all military persons
above the grade of private soldier. The duty of determining the existence
of an emergency of sufficient importance to bring the Article into operation

1 Dig. J. A. Gen.,, 80. Compare Blake’'s Case, 2 Maule & Sel., 428; Baliley vs.
Warden, 4 id., 400.

* Though an officer in whose case the provisions of this Article in regard to service
of charges and trial have not been complied with is entitled to be released from arrest,
he is vot authorized to release himself therefrom. 1f he be not released in accord-
ance with the Article, he should apply for his discharge from arrest, through the
proper channels, to the authority bg whose order the arrest was imposed, or other
proper superior. Dig. J. A. Gen, 80, par. 1.

The term ** within ten days thereafter ” held to mean after his arrest. Idid., par. 2.

Held a sufficient compliance with the requirement as to the service of charges to
have served a true copy of the existing charges and specifications, though the list of
witnesses appended to the original charges was omitted, and though the charges them-
ﬂ;es wesrie not inssumcient legul form, and were intended to be amended and redrawn.

.. p. 81, par. 3.

The fact that cases of officers put in arrest ‘‘at remote mili posts or stations ™
are excepted from the application of the Article does not authorize an abuse of the
power of arrest in these cases. And where, in such a case, an arrest, considering the
facilities of communication with the department headquarters and other circumstances,
was in fuct unreasonably protracted without trial, keld that the officer was entitled to be
released from arrest upon a proper application submitted for the purpose. 1bid., par. 4.

3 It is a principle of the common law that any bystander may and should arrest an
affraver. 1 Hawkins, P. C., c. 63, 5. 11; Timothy os. Simpson, 1 C. M. & R., 762, 765;
Phillips ps. Trull, 11 Johns. 487. And that an officer or soldier by entering the military
service does not cease to be a citizen, and as a citizen is authorized and bound to put a
stap to a breach of the peace committed in his presence, has been specifically held by the
authorities. Burdett vs. Abbott. 4 Taunt., 449; Bowyer, Com. on Const. L. of Eng.
499: SBimmons, §§ 1098-1100. This article is thus an application of an establishec
common-law doctrine to the relations of the military service. See its application
illustrated in the following General Orders: G O. 4, War Dept , 1843; do. 63. Dept. of
the Tennessee, 1863: do. 104, Dept. of the Missouri, 1863; do. 52, Dept. of the South,
1871; do. 93, id., 1872
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rests primarily upon the senior officer present at the time of its occurrence;
in the event of his failure to act, the duty, but not the responsibility, passes
to the next in rank, and so on, in succession. To insure its effectual opera-
tion, the Article imposes the duty of implicit obedience upon all military
persons present in respect to such orders as may be given them in further-
ance of the purpose of quelling the disorder.

Arrests under the 25th Article of War.—The 25th Article of War con-
tains the requirement that ‘‘ no officer or soldier shall use any reproachful or
provoking speeches or gestures to another,”” and authorizes the arrest of any
ofticer who makes use of such speeches or gestures.'

This Article confers no jurisdiction or power to punish on courts-
martial, but merely authorizes the taking of certain measures of prevention
and restraint by commanding officers; 7.e., measures preventive of serious
disorders such as are indicated in the two following Articles relating to duels.®

CONFINEMENT OF ENLISTED MEN.

How Executed.—The arrest of an enlisted man is execated, or his
confinement ordered, by his immediate commander, or by the officer who
has observed the commission of a military offense; in which case the
fact of confinement will be immediately reported to the commander of
the company or detachment to which the offender belongs." The con-
finement of an enlisted man, though required, by regulation and by custom
of service, to be ordered by a commissioned officer, may be ezecuted by a sub-
ordinate or by any duly anthorized military person, as by a non-commissioned
officer or by a sentinel. Except as provided in the 24th Article of War, or
when restraint is necessary, no soldier will be confined without the order of
an officer, who shall previously inquire into the offense. By custom of the
service, non-commissioned officers are frequently placed in close arrest in the
same manner and subject to the same restrictions as commissioned officers.*

An enlisted man while in confinement awaiting trial or awaiting the
result of trial should not be fettered or ironed except where such extreme

1 « No officer or soldier shall use any reproachful or provoking speeches or gestures
to another. Anpy officer who so offends shall be put in arrest. Any soldier who so
offends shall be confined. and required to ask pardon of the party offended, in the
presence of his commanding officer.” 25th Article of War.

* Div. J. A. Gen,, 83. Compare Samuels, 372.

3 66th Article of War. The word “ crimes,”’ as used in this Article, is construed to
mean serious military offenses. So that a <oldier will not properly be *‘confined”
where not charged with one of the more serious of the military offenses; in other words,
where charged only with an offence of a minor character. ig. J. A. Gen., 79, par. 2;
paragrapbs 903-9068, Army Regulations of 1895.

¢ Paragraph 905, A. R. 1895.

® Mucomb, § 21.  Should a non-commissioned officer break an arrest so imposed, the
charge of brench of arrest would, of course, be laid under the 62d Article, the provisions
of Article 65 applying exclusively to cominissioned officers.
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means are neoeesary to restrain him from violence, or there is good reason
to believe that he will attempt an escape and he cannot otherwise be securely
held.!

Under existing regulations ‘¢ soldiers in confinement awaiting action on
the proceedings of their trials are assimilated to those awaiting trial, and
both classes may, at the discretion of the commanding officer, be employed,
separately from prisoners undergoing sentence, upon such labor as is
habitually required of soldiers. More severe or other labor would not be
legal, nor would labor with a police party consisting in whole or in part of
men under sentence however slight their sentence might be." A soldier in
arrest in quarters may be required to do fatigue or police work about his
quarters which otherwise other soldiers would have to do for him.””*

Miscellaneous Provisions respecting Confinement.—The 67th and 69th
Articles of War prescribe a method of procedure in respect to the confine-
ment of enlisted men and fix the conditions which, if performed by the
committing officer, not only justify the commander of the guard in receiv-
ing, but, under an appropriate penalty, require him to receive and safely hold,
a prisoner tendered to him for confinement. The conditions referred to are
fully set forth in the Articles in question, which provide that ‘‘ no provost-
marshal or officer commanding a guard shall refuse to receive or keep any
prisoner committed to his charge by an officer belonging to the forces of the
United States, provided the officer committing shall, at the same time,
deliver an account in writing, signed by himself, of the crime charged
against the prisoner ’’;* and ‘‘any officer who presumes without proper
authority to release any prisoner committed to his charge, or suffers any
prisoner so committed to escape, shall be punished as a court-martial may
direct.” *

Release of Enlisted Men from Confinement.—This subject, in its relation
to commissioned officers, has already been discussed, and it is only necessary
to say at this point that the restriction upon the power to arrest which is
contained in the 70th Article of War applies equally to the cases of officers
and enlisted men. *‘ The latter part of this clanse evidently allows a lati-
tude which is capable of being abused; but, as in a free country there is no

! Dig. J A. Gen., 171, par. 10; par. 909, A. R. 1895. S8ee G. O. 55, A. G. O. 1895.
1 G. 0. 44, Div. Atlantic, 1889.
3 D:ﬁ. J. A. Gen,, 171, par. 11; par. 907, A. R. 1895.
Soldiers held in military arrest, while they may be subjected to such restraint as may
e Decessary to prevent their escaping or committing violence, cannot legally be sub-
jected to any punishment. The imposition of punishment upon soldiers while thus
detained has been on several occasions emphatically denounced by department com-
manders. See for example, the remarks of such commanders in G. O. 23, Dept. of the
East, 1863; do. 26, Dept. of California, 1866; do. 28, Dept. of the Lakes, 1870; do. 108,
Dept. of Dakota, 1871, And compare remarks of Justice Story in Steere vs. Field, 2
Mason, 516. Dig. J. A. Gen., 79, par. 1.

4 67th Article of War.

§ 69th Article of War,
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wrong without a remedy, the military law points out a mode of redress for
all officers and soldiers who conceive themselves injured by their command-
ing officer which must always be sufficient for restraining every act of
injustice or oppression.”’’

In addition to the provisions already discussed, the 68th Article of War,
with a view to prevent arbitrary imprisonment, contains the requirement
that ‘¢ every officer to whose charge a prisoner is committed shall within
twenty-four hours after such commitment, or as soon as he is relieved from
his guard, report in writing, to the commanding officer, the name of such
prisoner, the crime charged against him, and the name of the officer com-
mitting him; and if he fails to make such report, he shall be punished as a
court-martial may direct.’’* To the same end the Army Regulations provide
that ‘¢ all persons under guard without written charges will be released by
the old officer of the day at guard-mounting unless specific orders to the
contrary have been given in each case by the commanding officer.” *

! Macomb, § 22.
? 68th Article of War.
3 Paragraph 808, Army Regulations of 1895.



CHAPTER VIL

CHARGES AND SPECIFICATIONS.

The Charge.—The instrnment in which the military offense against an
accused person is set forth (corresponding to the indictment in criminal pro-
cedure) is called the charge.' Unlike the indictment, however, a military
charge is composed of two parts, the ckarge proper, in which the particular
offense is alleged in general terms, and the specification, in which, as its name
implies, the facts constituting the offense charged are fully and sufficiently
stated. An accusation against an officer or soldier not thus separated in
form would be irregular and exceptional in our practice, and till amended
would not be accepted as a proper basis for proceedings under the code.*

Forms of Charges.—While the same particularity is not called for in mili-
tary charges which is required in criminal indictments, there are certain
essential conditions which must be complied with in their preparation.
These are: (1) that the charge shall be laid under the proper Article of
War, or other statute; (2) that such charge shall set forth in the specifica-
tion facts sufficient to constitute the particular offense. This is best accom-
plished, as to the charge, by a brief description of the offense, wherever
practicable in the words of the Article under which it is charged, adding the
phrase ‘‘ in violation of the —— Article of War,’’ or other statute describ-
ing the offense. ‘¢ Desertion, in violation of the 47th Article of War,”
‘¢ Sleeping on post, in violation of the 39th Article of War,”’ ¢ Being a spy,
in violation of Section 1343 of the Revised Statutes of the United States,”’
are examples of the proper forms of words appropriate to be used in sunch
allegations.’

! Dig. J. A. Gen., 224, par. 1. See, also, Manual for Courts-martial, pp. 15-20.

In our practice, unlike that of the English courts-martial, & military charge properly
consists of two parts, the techuical ‘‘charge” and the ‘‘specification.” he former
desifuntes by its name, particular or general, the alleged offense ; the latter scts forth
the facts supposed to constitute such otfense. Dig. J. A. Gen. 224, par. 1.

* Dig. J. A. Gen., 225, par. 2. In regard to the proper form for a military charge,
Auy.-(fen. Cushing (7 Opins., 603) says: * There i8 no one of exclusive rigor and
necessity in which to state military accusations.” He adds further: *‘ Trials by court-
manial are governed by the nature of the service, which demands intelligible precision
of language, but regards the substance of things rather than their forms. . . . The
most bald statement of the facts alleged as constituting the offense, provided the legal
offense itself be distinctively and accurately described in such terms of precision as the
rules of military jurisprudence require, will be tenable tn court-martial proceedings, and

€9
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Specifications.—The requirement above stated in respect to the specifica-
tion is fulfilled by a compliance with the following conditions: (1) the
offender should be identified and described as a member of the military
establishment or, if a civilian, as a person amenable to military jurisdiction;
(2) the facts conmstituting the essential elements or ingredients of the
offense should be sufficiently set forth; and, (3) where intent is an essential-
ingredient of the offense, there must be an allegation of such criminal intent
in the specification: this is accomplished by the use of the words ‘“willfully,”
¢ knowingly,”” ¢ feloniously,”’ ¢“ corruptly,’” or other terms of like import,*
according to the circumstances of the particular case. -

These precautions are necessary not only to apprise the accused of the
offense charged against him, but for the purpose of showing, affirmatively,
that the person mentioned in the charges, as well as the offense charged or
alleged, is within the jurisdiction of the court convened for the trial of the
case. ‘‘These essentials being observed, however, the simpler and less
encumbered with verbiage and technical terms the charge is the better,
provided it be expressed in clear and intelligible English. However inarti-
ficial a pleading may be, it will properly be held sufficient as a legal basis
for a trial and sentence, provided that the charge and specification, taken
together, amount to a statement of a military offense, either under a specific
Article or under the general Article, No. 62.”"*

The specification should also be appropriate to the charge. A charge of
““conduct to the prejudice of good order and 1nilitary discipline,’’ with a
specification setting forth a violation of a specific article, is an irregular and
defective pleading, and so, of course, is a charge of a specific offense with a

will be adequate groundwork of conviction and seutence.” 8o it is observed by Atty.-
Gen. Wirt (1 Opios., 286) that ‘“all that is necessary” fn & military charge is that it
be ‘‘sufficiently clear to inform the accused of the military offense for which he is to
be tried. and (o enable him to prepare his defense.” And see Tytler, 209 ; Kennedy, 69.
It is ably remarked by Gould (Pleading, p. 4) that **all pleading is essentially a logical

rocess " ; and that, in analyzing a correct pleadit:f;, ‘“if we take into view with what
s expressed what is necessarily supposed or implied, we shall find in it the elements of
a good syllogism.’” But it can hardly be expected that military charges in general will
stand this test.

! SBome military offenses, as defined in the Articles of War or the statutes creating
them, contaiu uo reference to an intent ; under this head fall sleeping on post, signing a
false certiticate, under the 18th Article, and disrespect to a commanding officer, under
Article 20 ; in such cases it is not necessary to allege a particular intent, or indced any
intent whatever, or to establish any intent in evidence at the trial. In other cnsesa
specific intent is described in the Article defining the offense ; of this the offenses defined
in the 5th, 8th, 14th, and 45th Articles are examples, all of which offenses must be
¢ knowingly '’ committed in order to warrant a conviction ; s, too, the offenses defined
in the 15th and 16th Articles must be ** willfully " committed. Crimes at common law,
however, of which some are enumerated in the 58th Article, must be charged and proved
with the particular intent which is attributed to them at common law, as modified by
statute in the State in which they were committed. The word *‘feloniously * is properly
used, as descriptive of the intent, when the act constitutes an offense punishable by
imprisoument in a State prison or penitentiary under the ordinary criminal code,
although, ns a matter of military pleading, it is not essential if the offense is otherwise
sufficiently set forth. Indeed {t is only as & matter of precaution with respect to the
98th Article of War that the word is used.

' Dig. J. A. Gen., 224, par. 2.
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specification deecribing not that but a different specific offense, or a simple
disorder or neglect of duty.’

Exclusion of Evidence from Specifications.—It has been seen that the
specification shonld contain a statement of the facts constituting the offense
—not the evidence by which such facts are supported. Every offense,
whether military or civil, is made up of certain elements of fact, that is, of
certain acts or omissions which, combined with a particular intent, consti-
tute such offense. It is these elements of fact and intent which should be
alleged in the specification. ‘¢ While, however, it is in general irregular to
plead matter of evidence, there is no objection to noting in brief in the
specification the immediate result or effect of the act charged, as a circum-
stance of description illustrating the character and extent of the offense
committed.””*

General Terms: Specific Articles.—A charge expressed in too general
terms is faulty and imperfect; this for the reason that the accused is entitled
to know for what particular act he is called to account.” So, too, a charge
expressed in the alfernative—either under Art. 17 or Art. 60—is irregular
and defective, and, upon motion, may be stricken out or required to be
amended.*

Where an offense is clearly defined in a specific Article, it is irregular
aad improper to charge it under another specific Article. So where the
Article in which the offense is defined makes it punishable with a specific
punishment to the exclusion of any other, it is error to charge it under an
Article, such as the 62d, which leaves the punishment to the discretion of
the court. On the other hand, it is equally erroneous to charge under a
specific Article, making mandatory a particular punishment, an offense
properly charged only under Article 62.°

! Dig. J. A. Gen., p. 228, par. 12,

® Dig. J. A. Gen., 232, par. 21. Thus while a homicide, if amounting to murder, and
capital under Sec. 5339, Rev. Biatutes, or by the law of the State, etc., cannot as such
be made the subject of a military charge in time of peace, yet a capital homicide, where
it has been committed in connection with or as a consequence of a specific military offcnse
charged against the accused,—as, for example, ‘‘mutiny,” or ‘‘offering violence to a
superior officer,”—may properly be stated in the conclusion of the specification, as mat-
ter of agfmvation and as indicating the andsmus of the accused or the amount of force
empltg . 1bid.

3 Dig. J. A. Gen,, 236, par. 34. Thus a specification under Art. 62, in & cnse of
an ofticer, which set forth, not a specific act of offense, but an habitual course of con-
duct as incapacitating the accused for service or for the performance of his proper
duty, held seriously defective and subject to be stricken out on motion. For such con-
duct indeed the remedy is not by charge and trial, but by retirement under Scc. 1253,
Rev. Sts. Ibid.

4 Ihd., par. 85.

& Ibid., 225, par. 4. Such loose and indefinite forms of charge as ‘‘fraud,”
““worthlessness,” ‘ inefficiency,” ‘‘habitual drunkenness,” and the like, will be
avoided by good pleaders. Such charges indeed, in connection with specifications
setting forth actual military neglects or disorders (not properly chargeable under spe-
cific Articles), may be sustained as equivalent to charges of ‘‘ conduct to the prejudice
of good order and military discipline.” But a charge of ** worthlessness,” with specifi-
cations setting forth repeated instances of arrests, confinements in the guard-house, or
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Number of Charges, etc.—An accused person may be brought to trial
upon any number of separate charges and specifications; such number,
indeed, being limited only by the number of separate offenses which may
have been committed. Where, however, there are two sets of charges
against an accnsed, they should if practicable be consolidated, and one trial
be had upon the whole, instead of two trials, one upon each set."

Charges under Several Forms.—The prosecution is at liberty to charge
an act under two or more forms, where it is doubtful under which it will
more properly be brought by the testimony.’ In the military practice the
accused is not entitled to call upon the prosecution to elect- under which
charge it will proceed in such or indeed any case.’

Allegations as to Persons.—The accused should be described in the
charges and specifications by his true name, and should be further designated
by his correct rank and station, or title of office, in the military service. It
is not essential to state in a specification the full Christian name of the

trials and convictions for slight offenses, of the accused, held an insufficient pleading ;
such instances not constituting military offenses, but merely the punisiments or penal
consequences of such offenses. (What is mllx called for in such a case is a discharge
of the soldier under the 4th Article of War.) specification averring a general inca-
pacity induced by habitual intoxication does not set forth a military offense. The
accused in such a case should be char with the acts of drunkenness committed,
88 separate and distinct instances of offense. Jbid., 227, par. 10. Where a specific
offense is char, (t.0., an offense made punishable by an Article other than the general
—~62d—Article), and the specification does not state facts constituting such specifie
offense, the pleading will be insufficient as a pleading of that offense. Legal effect
may, however, be given to a pleading if the charge and specification taken together
amount to an allegation of an offense izable by a court-martial under Art. 62.
And in all cases,—whatever be the form of the charge or specification.—if the two are
not inconsistent, and, taken together, make out an averment of a neglect or disorder
punishable under this general Article, the pleading will be sufficient in law and will
constitute a legal basis for convictlon and sentence. Ibid., 226, gar. 6.

v Ibid., 227, par. 9. But after the accused has been arraigned upon certain charges,
and has pleaded thereto, and the trial on the same has been entered upon, new and
additional charges, which the accused has had no notice to defend, cannot be introduced
or the accused required to plead thereto. Such charges should be made the subject of
a separate trial, upon which the accused mn{ be enabled properly to exercise the right
of challenge to the court and effectively to plead and defend. As to the further ob-
jection to such charges that the court would not be gualified to try them under its
oath, see The Arraignment in the chapter entitled THE TRIAL.

* See General Orders No. 71, A. G. O., 1879.

! Dig. J. A. Gen., 227, par. 8. 8o, too, where a particular act or omission consti-
tutes a violation of more than one Article of War, as of the 80th and 681st, or the 61st
and 62d, the offense may be charged under both ;* undue multiplication, however, of
charges, or forms of charge, is to be avoided : thus charges should not in general be
added for minor offenses which were simply acts included in and going to make u
graver offenses duly char%ed. It may, indeed, sometimes be expedient where the of-
fenses are slight in themselves, and it is decemed desirable to exhibit a continued course
of conduct, to wait, before preferring charges, till a series of similar acts have been
committed, provided the period be not uureasouabl{ prolonged ; but in general char,
should be preferred and brought to trial immediately or presently upon the commiasion
of the offenses. Anything like an accumulation, or saving up, of charges, through a
hostile ansmus on the part of the accuser, is discountenanced by the seutiment of the
service.  Dig. J. A. Gen., 226, par. 7.

¢ ¢ For the of meeting the eviden it may transpire. State vs. n 675,
uno.o.ﬁ'.'g.n.xdqu." li:Amy.f;?:.. d vs. Bell, 97 M4,



CHARGES AND SPECIFICATIONS. 73

accused, or other party required to be indicated. Only such name or
initial need be given as will be sufficient to unmistakably identify the
party.

Allegations as to Time and Place.—The time and place of the commis-
sion of the offense charged should properly be averred in the specification,
in order that it may appear that the offense was committed within the period
of limitation fixed by the 103d Article, and enable the accused to understand
what particular act or omission he is called upon to defend.® A reasonably
exact allegation of the time is also important in some cases—especially those
of desertion and absence without leave—in order that the accused, if subse-
quently brought to trial for the same offense or, what is the same thing in
law, for an offense included in the original offense, may be enabled (by a
production and exhibition of the record) properly to plead a former
acquittal or conviction of that offense.’

Where the exact time or place of the commission of the offense is not
known it is frequently preferable to allege it as having occurred ‘‘no or
about’’ a certain date or time, or ¢ at or near’’ a certain locality, rather
than to aver it a8 committed on a particular day or between two specified
days, or at a particular place. There is no definite construction to be placed
upon the words ‘“ on or about >’ as used in the allegation of time in a specifi-
cation. The phrase cannot be said to cover any precise number of days or
latitude in time. It is ordinarily used in military pleading for the purpose
of indicating, in cases where the exact day cannot well be named, some
period, as nearly as can be ascertained and set forth, at or during which the
offenses charged are believed to have been committed. And the same is to be
said as to the use of the words ‘‘ at or near’’ in connection with the aver-
ment of place. These terms ‘‘ on or about’ and *‘ at or near '’ are, how-

! Dig. J. A. Gen,, 229, par. 18. A misnaming or misdescription of the rank of the
accused in the specification should be taken advantage of by exception in the nature of
8 plea in abatement. Where not objected to, the error is immaterial after sentence,
provided the accused is sufficiently identified by the testimony, etc. *

Where a specification to a charge preferred by a superior ai:\lnst an inferior officer,
instead of referring to the former in the third person, alleged that the accused addressed
abusive language to ‘‘ me,” and committed an assault upon ‘‘me,” without numing or
otherwise indicating the sub?ect of the abuse or assault, &eld that such a form, though
supported by some of the English precedents, was not sanctioned by our practice, nnd
that, on objection being made to the snme by the nccused, the court would properly
either ret%uire that the specitication be amended, or that, in incorporating the charge in
the record, the name of the preferring officer be added. 7Ibid., 229, par. 14.

* As to the latitude allowable in the allegation of time in military pleadings, com-
pare 1 Opins. Att.-Gen., 295, 6.

In the civil practice ** nothing is better settled than that proof of guflt is not con-
fived to the day mentioned in the indictment. It may extend back to any period
previous to the finding of the bill and within the statutory limit for prosecuting the
offense.” McBryde . State, 84 Ga., 208.

* Dig. J. A. Gen., 380, par. 17.

¢ See the article entitled Pleading in the chapter relating to the Trial,
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ever, not unfrequently (though nnnecessarily) employed in practice where
the exact time or place is known and can readily be alleged.’

Where the offense charged is one of omission the same exactness in the
averment of time is in general scarcely required as where it is one of
the commission of a specific act. Lt is sufficient in the former case to allege
that the offense occurred between certain named dates not unreasonably
separated.’

Where time or place is omitted to be averred, or is averred without suffi-
cient definiteness, and the defect is excepted to by the accused on being
called upon to plead, the court will properly direct that an amendment be
made. But where no such objection is interposed by the accused, the
proceedings will be sufficient in law, provided the time and place of the
offense can be ascertained with reasonable certainty from the testimony
taken in connection with the specifications. If otherwise, the proceedings
will, where practicable, be returned to the court for correction, or, where this
cannot be done, they will in general properly be disapproved. And where
the offense is alleged to have been committed on a particular day and the
evidence shows that it was committed on quite a different day, in such
case, provided time is not of the essence of the offense, and the specific act
charged is sufficiently identified by the other testimony, the variance between
the allegation and the proof will not constitute a fatal defect, and need not
induce a disapproval of the sentence where there has been a conviction. A
return, however, of the record to the court for correction, if practicable, would
properly be resorted to, by the reviewing officer, before taking final action.®

1 Dig. J. A. Gen., 230, par. 18. Where a specification alleged that the accused was
absent without leave at various times between two dates twenty days apart, Aeld that the
same was defective and subject to exception as being doubls, each such absence being a
substantive and distinct offense.®* But where the specification to a charge of violation of
the 60th Article alleged the presentation by the accused of a fraudulent claim for rations
furnished for recruits and also for lodgings furnished for the same recruits at the same
time, held that the specification related to one transaction and was not, therefore, to be
necessarily regarded as double or defective. in view of the liberal rules of pleading appli-
cable to military charges. Ibid., 229, par 15.

* Ibid., 231, par. 19. 8o an offense of commission which probably was not com-
pleted, or may not have been completed, on ar:iy particular day may be similarly
charged. Thus Aeld that the allegations of time and place were sufficient in a specitica-
tion in which it was set forth that the offense charged (which consisted in an improper
disposition of public property) was committed by the accused ‘‘ while en route between
Austin, Texas, and Waco, Texas, between the 5th and 25th days of May, 1867.” Ibid.

But where it was alleged in a specification that the accused was drunk on duty at
some time or times duriug a period of seventy days, keld that the specification did pot
5lve sufficient notice to the accused of the specific offense which he was required to

efend, and was therefore uncertain and insufficient.t Jéid.

! Dig. J. A. Gen., 231, par. 20.

* In the military as in the civil practice double pleading—i.e., specifications setting forth two (or
more) distinct offenses (especially when chargeable under different Articles of War)—is properly con-
demned, and fn sundry cases the conviction and rentence have been dirapproved on account «f the du-
plicity in law of the pleadings. See G. C. M. O. 80, War Department, 1875 ; G. O. 8, 83, Department of
the Missouri, 1863; id., 49, Department of the Ohio, 1864.

M t i(!on;w cases in General Orders 193, Army of the Potomac, 1863 ; do. 98, Department of New
exico, 1862 -
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Documents, Oral Statements, etc.—A specification in alleging the viola-
tion of an order which has been given in writing, or of any written obligation
—as an oath of allegiance, parole, etc.,—should preferably set forth the
writing verbatim, or at least state fully its substance, and then clearly detail
the act or acts which constituted its supposed violation.* Oral statements
should, wherever practicable, be set forth precisely as made or uttered; if
alleged in substance, they should be so fully set forth as to leave no doubt
as to their character or purport.

Amendments of Charges.—A material amendment of a charge should
properly be made before the actual trial. Where a court-martial, after the
trial was concluded, directed a specification to be amended so as to render
it more definite as to time and place, and then caused the accused to be
arraigned and to plead over again, its action was held to be without sanction
of law or precedent.’ .

Withdrawal of Charges.—A withdrawal of charges constitutes no legal
bar to their being subsequently revived and re-preferred. Charges, however,
once formally withdrawn will not in general properly be revived except
upon new material evidence being obtained. Charges once accepted as a
sufficient basis for action, by the commander competent to convene a court
for their trial, cannot properly be withdrawn except by his authority.’

" List of Witnesses.—The Regulations require that charges formally pre-
ferred against officers, enlisted men, or other persons amenable to military
jurisdiction shall be accompanied by lists of the witnesses relied upon to
substantiate the charges so preferred. Such a list of the proposed witnesses,
however, is no part of the military charge. In serving upon the accused a
copy of the charges, it is not essential, though the better practice, to add a
copy of the list of witnesses where one is appended to the original charges.
Appending such a list, however, does not preclude the prosecution from
calling witnesses not named therein.*

Joint Charges.—Properly to warrant the joining of several persons in the
same charge and the bringing them to trial together thereon, the offense
must be such as requires for its commission a combination of action, and
maust have been committed by the accused in concert, or in pursuance of a

! Dig. J. A. Gen., 230, par. 16.

* Ibid., 236, par. 38. How far charges may be amended by the judge-advocate before
the organization of the court depends mainly upon his authority, general or special,
to make amendments. After the arraignment amendments of form may always be
made, with the assent of the accused or by the direction of the court ; and so may slight
amendments of substance not so modifying the pleading as to make it a charge of a new
and distinct offense. An amendinent so substantial as materially to modify the ** mat-
ter’ before the court will ot in general be authorized, and any amendment whutever
of substance should be allowed by the court with caution and subject to the right of the
accused to apply for a continuance. I¥id., 284, par. 28.

3 [bid., 234, par. 27.

4 1bid., 285, par. 29.
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common intent. The mere fact of their committing the same offense
together and at the same time, although material as going to show concert,
does not necessarily establish it. Thus the fact that several soldiers have
absented themselves together without leave will not, in the absence of evi-
dence indicating a conspiracy or concert of action, justify their being
arraigned together on a common charge, for they may have been availing
themselves merely of the same convenient opportunity for leaving their
station.’

Character of Offense, Military or Civil.—As to whether an act which is
a civil crime is also a military offense, no rule can be laid down which will
cover all cases, for the reason that what may be a military offense under cer-
tain_circumstances may lose that character under others. For instance,
larceny by a soldier from a civilian is not always a military crime, but it
may become such in consequence of the particular features, surroundings,
or locality of the act. What these may be cannot be anticipated with a
sweeping rule comprehensive enough to provide for every possible combina-
tion of circumstances. Each case must be considered on its own facts. But
if the act be committed on a military reservation, or other ground occupied
by the army, or in its neighborhood, so as to be in the constructive presence
of the army; or if committed while on duty, particularly if the injury be to
a member of the community whom it is the offender’s duty to protect; or if
committed in the presence of other soldiers, or while in uniform; or if the
offender use his military position, or that of another, for the purpose of
intimidation or other unlawful influence or object,—such facts would be
sufficient to make it prejudicial to military discipline within the meaning of
the 62d Article of War.?

By Whom Preferred. —Any officer may prefer charges; an officer is not
disqualified from preferring charges by the fact that he is himself under
charges or in arrest. Charges should be preferred to the authority
empowered to convene the court for their trial and signed by the officer
submitting them. The signing of charges, like orders, with the name of an
officer, adding ¢“ by the order of ’’ his commander, i3 unusual and objec-
tionable. Where charges are not signed voluntarily by the officer by

1 Dig. J. A. Gen., 282, par. 22. Desertion, of which the gist is a certain personal intent,
is not ordinarily chargeable as a joint offense.* Where two or more soldiers have
deserted together as the result of a concerted plan, they may properly be jointly charged
with ** conspiracy to desert, to the prejudice of good order and military discipline " (or
with desertion, in the execution of a conspiracy—G. O. 21, A. G. O. of 1891), or each
offender, in addition to being charged with desertion, may also be severally charged with
engaging in such conspiracy. In the absence of such additional charﬁe, the fact of
concert may of course be put in evidence under the charge of desertion as illustrating the
angmus of the act committed. Jbid.

? Manual for Courts-martial, 16, par. 7.

¢ See (. 0. 78, War Dept., 1872, issued by the Secretary of War in accordance with opinions, pre-
viously given, of the Judge-Advocate General. ,
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whom they are preferred, they are, in practice, usually subscribed by the
judge-advocate of the court.'

Military charges, though commonly originating with military persons,
may be initiated by civilians; indeed, it is but performing a public duty for
a civilian who becomes cognizant of a serious offense committed by an officer
or soldier to bring it to the attention of the proper commander. So a
charge may originate with an enlisted man. But, by the usage of the ser-
vice, all military charges should be formally preferred by, ¢.¢., authenticated
by the signature of, a commissioned officer. Charges proceeding from a
person outside the Army, and based upon testimony not in the possession or
knowledge of the military authorities, should, in general, be required to be
sustained by affidavits or other reliable evidence, as a condition to their being
adopted.?

When Preferred. —Charges should be preferred so soon as the commis-
sion of the offense has been observed by or made known to the officer pre-
ferring them, or within a reasonable time thereafter. Charges so preferred
carry with them a presumption of good faith and the assurance that they
have been brought in the interest of discipline, and with a view to their
being brought to trial while the facts are fresh in the minds of the witnesses.
Charges unreasonably delayed carry no such presumption, and the delay,
unless explained, gives ground for the belief that some other consideration
than the good of the service has been instrumental in their preparation.®

Previous Convictions.—With a view to enable the convening authority to
determine the form of tribunal to which a particular set of charges should
be referred for trial, and to enable the court to determine the proper measure
of punishment to be awarded upon conviction, the Regulations require that
charges against enlisted men shall be accompanied by evidence of such pre-

! Ibid., 233, par. 24. An objection that a charge is not signed should be taken at the

arraignient, when the omission may be supp]ietf by the judge-advocate’s afixing his

dgna;’xre. By pleading the general issue the accused waives the objection. 1bid., 285,
T,

But to be taken cognizance of by the court it is not essential that a charge should
be sigued by any officer. If, though not so signed, it be duly officially transmitted by
the convening ¢ mmauder, or other competent superior authority to the court, either
directly or throngh the judge-advocate, ** for trial,” or * for the action of the court,” or
in terms to such effect, It is sufficiently authenticated for the purposes of trial, and trial
upon it may be proceeded with by arraignment thereon of the accused. Ibid , par. 83.

Though charges are prepared in the Office of the Judge-Advocate General, they are
not to be signed by him. If not signed by the officer actually preferring them, they will
properly be authenticited Ly the signature of the Acting Ju g:i- dvocate of the Depart-
ment, or. preferably, by the judge advocate of the court. Ibid., par. 31.

* Dig. J. A. Gen., 230, par. 28.

31t is a reprehensible practice to allow charges to lie long dormant before being
preferred. Charges should not be delayed, but should be brought to trial as soon as
practicable and while the evidence is fresh. A delay of five months remarked upon as
prejudicial to the administration of justice and unfair to the accused. 1did., 285, par. 30.

All the offcnses with which an officer or soldier may be at one time chargeable
should. if practicable, (and if the same are sufficiently grave,) be charged and brought
to trial together. Ibid., 226, par. 7.
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vious convictions as have been recorded against the accused during the
period of twelve months next preceding the preparation and submission of
the charges.'

By ‘¢ previous conviction” is meant a conviction by a duly anthorized
military tribunal, the sentence of which has been approved by the proper
reviewing authority." Such previous convictions, however, are not limited to
those for offenses similar to the one for which the accused is on trial, as the
purpose in requiring them to be submitted is to see if the prisoner is an old
offender, and therefore less entitled to leniency than if on trial for his first
offense. This information might not be fully obtained if evidence of previ-
ous convictions of similar offenses only were laid before the court. It has
no bearing upon the question of guilt of the particular charge on trial, but
only upon the amount and kind of punishment to be awarded, and to this
end it is proper that all previous convictions should be known. As the
accused is not on trial for the offenses, evidence of previous convictions of
which it is proposed to introduce, the 103d Article of War cannot be held
to apply.’

How Prepared and Submitted. —To accomplish this purpose the evidence
of previous convictions must be submitted in snch form as to ensure its
admission and consideration by the court to which it is referred; it should
therefore be prepared in accordance with the rules, hereafter to be explained,
regulating the admissibility of documentary evidence.

Previous convictions by courts-martial other than the summary court are
proved by the records of the trials, or by duly authenticated orders promul-
gating them. The proper evidence of previous convictions by summary
courts is the copy of the record furnished to company and other com-
manders, as required by paragraph 932, Army Regulations, or one furnished
for the purpose, and certified to be a true copy by the post commander or
adjutant.

Convictions incurred during a prior enlistment are not admissible, ex-
cept of desertion, and then only where the accused is undergoing trial for
desertion.® Evidence of a previous conviction by a civil court is not
admissible in this procedure;’ nor is evidence of a previous conviction
admissible where the findings were disapproved by the proper reviewing
authority.”

1 Executive Order of March 80, 1898.

? Where the post commander acts as the summary court no formal approval of the
sentence is necessary.

3 Manual for Courts-martial, title < Previous Convictions.”
A ‘R See 9Manuul for Courts-martial, title * Previous Convictions”; see, also, par. 929,

. R. 1895.

5 Dig. J. A. Geun., 610, par. 5.

¢ Jbud., 611, par. 6.

1 Ibid., par. 7. The term ‘‘previous conviction” as employed in the Executive
Orders respecting maximum punishments means a conviction to which effect has been
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Statement of Service: Surgeon's Report.—Charges against an enlisted
man forwarded to the authority competent to order a general court-martial
for his trial will also be accompanied by a statement of service in the pre-
scribed form, setting forth the dates of his present and former enlistments,
the character npon each of the discharges given him, and the date of his
confinement for the offenses alleged in the charges. This statement is in-
tended simply for the information of the convening authority and will not
be introduced in evidence, nor made part of the record of the trial, but will
be returned to the convening authority with the record.’

In case of a deserter the surgeon’s report as to his physical fitness for
service, required by par. 121 of the Army Regulations, will also be for-
warded.’

Submission of Charges.—Charges preferred by commissioned officers are
submitted to the officer authorized by law to convene a court for their trial;
if the officer preferring them is serving at a military post or with a com-
mand in the field, they are submitted through the proper commanding
officer, who is required by regulations to investigate them and to certify
that, in his opinion, the charges so submitted and investigated can be
sustained.”

Action of Post Commander.—The post commander or the commanding
officer of an organization in the field is required, upon the receipt of
charges and specifications, to make such personal investigation as is sufficient
to satisfy him (a) whether the case is one in which a trial is necessary to
the interests of discipline; (&) if such trial is believed by him to be neces-
sary, whether the evidence in support of the charges is such as to warrant a
conviction. If the case is one triable by a general court-martial only (as
where the charges are preferred against a commissioned officer), he will
forward the charges to the proper convening authority accompanied by a
certificate, in the form of an indorsement, to the effect that the charges
have been formally investigated by him, and that, in his opinion, they can
be sustained by the testimony of witnesses.®

given by the approval of the sentence by competent authority, and applies to the records
of all trials except those had by a summary court where the post commander acts a8 the
court and no approval of the sentence is required by law. JIbid. See, also, Manual for
Courts-martial, p. 19, note 1, and Dig. J. A. Gen., 611, par. 8.

! Par. 927, A. R. 1895. For form see Appendix.

* An enlisted man apprebhended or surrendering as a deserter, and whose trial for
desertion is not barred by the statute of limitations, will be examined by a medical
officer at the post where he is received, and a report of this examination will be for-
warded to department headquarters. If, on account of disease, age, or other permanent
disability, the man is found uafit for service, the report, with the department commander’s
recommendation thereon, will be forwarded to the Adjutant-General of the Army. If
the cxamination shows that the man is fit for service, the department commander will
bring him to trial or restore him to duty without trial as the interests of the Govern-
ment may dictate. Par. 121, A. R. 1895.

3 Commanding officers will, before forwarding charges, personally investigate them,
and by indorsement on the charges will certify that they have made such investigation,
and whether, in their opinion, the charges can be sustained. Par. 928, A. R. 1895.
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Charges preferred for offenses cognizable by inferior courts will also be
laid before the post commander, who will examine them as to the rank of
the accused and the nature of the offense. If he thinks that the accused
should be brought to trial, he will cause him to be brought before the
summary court, where he will be arraigned and tried in accordance with
the prevailing court-martial practice. If the accused, being a non-commis-
sioned officer, objects to being tried by a summary court, and requests a
trial by a regimental or garrison court, his request should, in general, be
granted, and the proper inferior court convened for his trial. Against
such objection a summary court would, under tho statute, be without juris-
diction to try the case of a non-commissioned officer, save with the anthority
of the officer competent to order his trial by general court-martial. Such
authority, if granted, should be entered upon the record in order to show
that the court acted with jurisdiction in the particular case.

Action of Convening Authority.—It has been seen that the question
whether a particular set of charges shall or shall not be brought to trial is
to be determined in every case by the proper convening authority, who is
responsible for the maintenance of discipline, and whose decision as to the
necessity or propriety of a trial is final and conclusive.” ¢¢ Commanding
officers are not required to bring every dereliction of duty before a court for
trial, but will endeavor to prevent their recurrence by admonitions, with-
holding of privileges, and taking such steps as may be necessary to enforce
their orders.”” * If, therefore, in the opinion of the convening authority the
case is one of sufficient importance to discipline to warrant its reference to
a court-martial, a proper military tribunal is appointed, or the charges are
referred to an existing court for trial.

Service of Charges upon the Accused.—The 71st Article of War, which
regulates in part the arrest of commissioned officers, requires the officer by
whose order an accused officer has been arrested to ‘“ see that a copy of the
charges on which he is to be tried is served upon him within eight days of
his arrest, and that he is brought to trial within ten days thereafter.”” By
custom of service enlisted men are also entitled to be informed of the nature
of the charges for which they have been confined. Custom of service also

! See paragraph 931, A. R. 1895, .

! Sce, in the Manual for Courts-martial, Section IV of the chapter relating to charges
and specificatiouns.

3 In cuses where charges preferred aﬁninst an officer are apparently susceptible of a
reasonable explanation it is not unusual. especially where the charges are preferred by
an inferior against a superior, to afford the officer charged an opportunity to make
%Elanamég before it be determined whether to bring him to trial. Dig. J. A. Geun.,

, par. 25.

Charges proceeding from a person outside the army, and based upon testimony
not in the possession or knowledge of the military authorities, should in general be
required to be sustained by aflidavits or other reliable evidence as a condition to
their being adopted. Ibid., 288, par. 28.

¢ Par. 980, A. R. 1895.
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makes it the duty of the judge-advocate to furnish the accused with a ¢opy
of the charges upon which he is to be tried, within a reasonable time
previous to the trial. It is thus seen that the same duty is imposed upon
different officers, but for different reasons; and neither officer is responsible
for a failure of the other to perform the duty thus imposed. Should such a
failure of duty occur, however, the rights of an accused person cannot be
prejudiced thereby, since he is entitled to receive a copy of the charges and
specifications a sufficient time in advance of the trial to enable him to secure
the necessary witnesses, to obtain counsel, and to make proper preparations
for his defense.’ Although the 71st Article requires such service of charges
to be made previous to the trial, the statutes are otherwise silent in this
regard, and it can only be said in general terms that such time must be
reasonable in amount and sufficient, as above stated, to enable him to ad-
equately prepare his defense. Should the time allowed be insufficient,
however, that fact should be made the ground of an application to the court
for postponement, under the 93d Article, or to the convening anthority for
a reasonable delay in bringing the case to trial.

1 In the criminal practice of the United States courts an indictment for treason must
be served upon the accused three entire days previous to the trial ; indictments in capital
cases must be similarly served at least two entire days before the commencement ofp the
trial. In United vs. Curtis (4 Mason, 282) it was held that the requirement of two days
meant two days before the trial of the case by the jury, and not two days before the
arraignment. X



CHAPTER VIIL
THE INCIDENTS OF THE TRIAL.

Meeting of the Court-martial. —The court assembles at the time and
place mentioned in the convening order. The president takes his place at
the head of the table, and the members take seats on either side of the
president, in order of rank'as named in the order appointing the court.
The judge-advocate and the reporter, if there be one, take their places at
the foot of the table; where seats are also provided for the accused and his
counsel, and for the particular witness who is undergoing examination.®

During the informal meeting of the court, prior to the introduction and
arraignment of the accnsed, any preliminary matters that may seem to
demand its attention are brought up and disposed of. The judge-advocate
then verifies the presence of the officers composing the detail; absent mem-
bers are noted, and such communications in writing as have been submitted
in respect to such absence are read to the court and are noted in the record.’

! The relative rank of the members, as determined by the convening authority in the
order appointing them, is in general to be regarded as final. Dig. J. A. Gen., 88, par. 8 ;
sbid.. 89, par. 2. In view of the repeal (by the Act of March 1, 1869) of the old 61st Article
of War, an officer, except where specially assigned to duty according to his brevet rank
by the President, is no longer entitled to precedence, on courts-martial or otherwise, by
reason of his brevet rank. Dig. J. A. Gen., 198, par. 2.

% It is one of the most important duties of the judge-advocate to see that adequate
preparations are made for the meeting of the court and the trial of the case or cases
that are to come before it This includes the sccuring of suituble rooms and furniture,
the provision, by timely requisitions, of the requisite stationery, and of such clerical and
messenger service as will be needed for the service of the court, and, if need be, a waiting-
room for the witnesses. He should also see to it that the witnesses for the day are
ﬁresent. atdthe opening of the trial, or that they are in readiness whenever their testimony

required.

3 A member of a court-martial, though strictly answerable only to the convening
authority for a neglect to be present at a session of the court, will properly, when pre-
vented from attending, communicate the cause of his absence to the president or judge-
advocate, so that the same may be entered in the proceedings. Where a member, on
reappearing after an absence from a session, fails to offer any explanation of such
absence, it will be proper for the president of the court to ask of him such statement as
to the cause of his absence as he may think proper to make. It need scarcely be added
that the absence of a member does not affect the legality of the proceedings, provided a
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1t the statutory quornm is present, the court is now able to enter upon
the trial of a case; if less than a quorum is present the court can transact no’
business, but may adjourn from day to day to await the arrival of absent
members. Or it may communicate the fact to the convening authority in
order that their places may be supplied, or that sach orders may be issued as
the necessities of the case may require.’

When the preliminary business has been disposed of, the judge-advocate
announces that he is ready to proceed to the trial of the accused person
named in the convening order or, in all cases after the first, with the case
next in order for trial.

Introduction of the Accused.—The accused is then introduced by the
judge-advocate. He appears in uniform, without arms, if an officer or
enlisted man, and without irons or fetters in any case; that is, perfectly free
from restraint as to his limbs and bodily movements; this in order that he
may be absolutely free from embarrassment in making his defense.” Except,
therefore, in an extreme case, as where, the accused being charged with an
aggravated and heinous offense, there is reasonable ground to believe that he
will attempt to escape or to.commit acts of violence, the keeping or placing

quorum of members remain. Dig. J. A. Gen., 404, par. 2. See, also, 7 Opin. Att.-Gen.,
101.

It does not invalidate the proceedings of a court-martial that a member who has been
present during a portion of the trial, and Las then absented himself during a portion, has
subsequently resumed his seat on the court and taken part in the trial and judgmeut.
Nor is the legal validity of the lprocee(lings affected by the adding of a new member to
the court pending the trial. In either case, however, the testimony which has been
introduced and the material proceedings which hnve been bad, while the new or ubsent
member was not present, should be communicated to him before he enters or re-enters
upon his duties as a member. Dig. J. A. Gen., 494, par. 3.

Such was the rulivg of the Secretary of War on Geul. Hull’s trinl,* and this prece-
dent was followed in repeated, though not frequent, cases during the late war, For
a member, however, who has been absent during a substantial part of a trial to return
aud take part in & conviction and sentence is_certainly a warked irregularity, and one
which may well induce a disapproval of the findings and sentence in a case where there
is reason to believe that the accused may have suffered material disadvantage from the
member’s action. It is understood of course to be that a member cannot legally resume
his seat where, by his absenting himself, the court has been reduced below five members.
It was indeed held by Attorney-General Berrient that & member of a court-martial
who has absented himself during the taking of testimony is disqualified to take part in
the seutence. Attorney-General Cushing, however, held, in a later opinion,$ that
whcether the absent member should resume his seat and act upon bis return ** must
depend upon his own views of propriety.”

! 8trictly, communications from the convening authorit{ to the court as such (and
vics versa) should be made to (and by) the president us its organ; communications
rGelating go the conduct of the prosecution to (and by) the judge-udvocate. Dig. J. A.

en., 818, par. 17.

! Dig. J. A. Gen., 834, par. 1. In order that he may not be embarrassed in making
bis defense, the accused party on trial before a court-martial should be subjected to no
restraint other than such as may be necessary to enforce his presence or prevent dis-
orderly conduct on his part. Ibid. Where an accused person appears before a court-

* See the reply dated March 7, 1814, of the Secretary of War, Hon. John Armstrong, to the com-
munication of the ** acting special ludge-ndvocsw." Hon. Martin Van Buren, submitting questions for
the court. (Forbes' Trial of Hull, Appendix, pp. 28, 29.)

4 2 Opin. Att.-Gea., 414.

$ 7 idid., 98.

]



84 MILITARY LAW.

of irons upon him while before the court will not be justified. Even in such
a case it will be preferable to place an adequate guard over him.'

The fact that the accused is an officer of high rank should not be
regarded as comstituting a ground for allowing him any special right or
privilege in his defense before a court-martial. The administration of jus-
tice by a military as by a civil court must be strictly impartial or it ceases
to be pure. All persons on trial by the one species of tribunal, as by the
other, are deemed to be equal before the law."

Introduction of Counsel.—The counsel for the accused, if he desires such
assistance, is then presented to the court by the judge-advocate. If there
be objection to the introduction of counsel generally, or to the particular
person offered by the accused in that capacity, or if the accused desires delay
in order to enable him to secure the services of a particular person as
counsel, such questions are disposed of at this time."

Stenographer.—If the case is one of sufficient importance to warrant the
employment of a stenographer, the person employed in that capacity is now
introduced, and sworn to the proper performance of his duties.*

martial in irous, or under any other form of visible constraint, the court, through its
president, should address the post commander, inviting his attention to the fact, with a
view to the removal of the restraint so imposed. It would then become the duty of the
post commander to cause the irons, or other form of restraint, to be removed, or to show
why a necessity exists for the unusual restraint employed. If the reasons seem sufticient
to the court, the fact of restraint, with the reasons assigned therefor, should be entered
at large upou the record. If the reasons so assigned are not, in the opinion of the court,
sufficient to warrant the unusual course pursued, the further trial of the case should be
desisted from, and the matter presented to the convening officer for his action. See G. O.
88, Dept. Colorado, 1897. ‘*The fact, however, that an accused soldier was tried with
hands or feet in shackles, or with ball and chain attached, these having been omitted
to be removed during the hearing before the court, does not, however reprehensible,
affect the legal validi'tg;;)f the proceedings or sentence.” Dig. J. A. Gen., 741, par. 2.

! Ibid.; see, also, ibid., 834, rar. 1; G. C. M. O. 62, Dept. of the Missouri, 1877; do.
65, vd., 1879; and, as to the civil
riugtou, 42 Cal., 175.

Dig. J. A. Gen., 835, par. 4.

3 See the title ** Counsel for the Accused,” under the heading ‘‘Officers of the Court,”
in the chapter entitled THE CoMPOSITION OF COURTS-MARTIAL. ' ’

4 The employment of a stenographic reporter, under Section 1203, Revised Statutes,
is authorized for general courts only, and in cases where the convening authority con-
siders it necessary. The convening authority may also, when necessary, authorize the
detail of an enlisted man to nssist the judge-advocate of a general court in preparing the
record. Par. 958, A. R. 1898.

When a reporter is employed under Section 1203, Revised Statutes, he will be paid
not 1o exceed $10 a day during the whole period of absence from his residence,
traveling or on duty, which shall be in full for taking and transcribing all notes,
making such number of copies to be made at one writing as the judge-advocate may
require, and, unless otherwise specially ordered by the Secretary of War, in full for all
scrvices rendered and expenses incurred by the reporter. In special cases, when
authorized by the Secretary of War, stenographic reporters may be employed at rates
not exceeding 25 cents per folio (one hun re(r words) for taking and tmnscriblng the
notes in shorthand, or 10 cents per folio for other notes, exhibits, and appendices.
Ir}cmgtscg's ':'ill be paid by the Pay Department on the certificate of the judge-advocate.

wr , ibid.

No person in the military or civil service of the Government can lawfully receive
cxtra compensation for clerical duties performed for a military court. Par. 960. ibid.

practice, Lee vs. State, 51 Miss., 566; People vs. Har-
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Clerk to Assist the Judge-Advocate.—In cases in which the services of a
stenographic reporter are not deemed necessary, the Regulations authorize
the convening authority to detail an enlisted man to assist the judge-advocate
of a general court-martial in the preparation of the record.*

Reading of the Convening Order.—The order convening the court,
together with any orders subsequently issued in modification thereof, is then
read to the accused by the judge-advocate, both standing; this with a view
to apprise him of the composition of the court and to enable him to exercise
intelligently the right of challenge.

CHALLENGES.

Procedure.—The composition of the court-martial having been made
known to the accused by the reading of the convening order, together with
any orders of subsequent date which have operated to modify the composi-
tion of the court as originally constituted, he is asked by the judge-advocate
whether he objects to being tried by any member named in the order. If
his reply be in the negative, the court proceeds at once to the arraignment;
if, on the other hand, the accused has objection to a member, he is required
to exercise his right in this respect by challenging but one member at a
time.*

Nature of the Right.—The right of challenge in court-martial procedure
is regulated by the 88th Article of War, which provides that ‘‘ members of
a court-martial may be challenged by a prisoner, but only for canse stated to
the court. The court shall determine the relevancy and validity thereof,
and shall not receive a challenge to more than one member at a time.’’*

' Par. 958, A. R. 1895.

* 88th Article of War.
3 This Article authorizes the exercise of the right of challenge before all courts
excepi tield-officers’ courts and summary courts. ese courts are not subject to be

challenged, because, being composed of but one member, there is no author!t} provided
;rbhich :slcompet.ent to pass upon the validity of the challenge. Dig. Opin. J. A, Gen.,
, par. 1.

The Article imposes no limitation upon the exercise of the right of challenge other
than that * more than one member shall not be challenged at a time.” Thus while the
panel, or the court as a whole, is not subject to challenge, yet all the members may be
challenged provided they are challenged separately. The Article contains no authority
for challenging the judge-advocate. JIbid., 102, par. 15. An officer cannot in general
fitly or becomingly act as judge-advocate in a case in which he is personally interested
as accuser or prosecutor. W here the judge-advocate had prepared the charges and was
the accuser in the case and, morecover, entertained a strong personal prejudice or
hostility against the accused, keld that he was ill-chosen to act as judge advocate espe-
cially in the capacities of prosecuting official and adviser to the court. A personal
animus against the accused is particularly unbefitting a judge-advocate in a case where
the accused is not represented by counsel. One who without personal prejudice against
the accused, or interest in his conviction, has signed the charges as company commauder
may not improperly act as judge-advocate in the case. Ibid., 462, par. 26.

The court of itself cannot excuse a member in the absence of a challenge. A mcmber
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The terms of this statute restrict the general right of challenge in two
important particulars: (1) A member may be challenged only for cause
stated; as a consequence, what are called ‘‘ peremptory challenges ’’ in civil
procedure are forbidden in the practice of courts-martial; (2) He may chal-
lenge but one member at a time; from this rale it results that courts-martial
are not permitted to entertain, as such, ‘‘ challenges to the array,’’ that is,
objections to the entire membership.' If such objections exist, the end
sought may be attained by a plea to the jurisdiction, to be explained
hereafter.

How Exercised. —Every member of a court-martial enters upon the per-
formance of his duty with the presumption of competency to try any case
that may properly be brought before the tribunal of which he has been con-
stituted a member. If he be objected to, therefore, the burden of proof rests
upon the party making the challenge of establishing his incompetency. The
result is to raise an issue in which both parties have a right to be heard, and
which must be decided by the court by a prepouderance of testimony; the
judgment, after hearing, being that the challenge is sustained and that the
challenged member is excused from sitting, or that the challenge is not
sustained and the challenged member will resume his seat. Pending
deliberation upon the question of sustaining & challenge, the challenged
member withdraws from the session of the court.®

Classification of Challenges.—It has been seen that only what are known
as “‘ challenges for cause’’ may, under the 88th Article, be offered to the
membership of a court-martial. The challenges ‘ for cause stated >> thus
authorized may be arranged into two classes, principal challenges and
challenges to the favor. A principal challenge is one in which, when the
ground of challenge has been established, the challenged member is excused
from sitting as a matter of conrse. A challenge to the favor is one alleging
bias, prejudice, or interest to exist, and which may or may not be sus-
tained ; the question depending upon the nature and amount of the interest,
or prejudice, as determined by the admission of the member or by the evi-
dence submitted in its support.®

not challenged but considering himself disqualified can be relieved only by application
to the convening authority. Dig. Opin. J. A. Gen., 108, par. 16.

! An accused challenged the entire court on the ground that the convening officer
was ‘““accuser,” Held properly overruled; the array cannot be challenged at military
law. The Article declares that *‘ the court . . . shall not receive a chullenge to more
than one member at a time.” Ibid., par. 17.

% It is not necessary (though usual and proper) for 8 member to withdmw from the ~
court-room on being challenged and pending the deliberation on the objection. Ibed.,
par. 11. See, also, In connection with the subject of challenges, Macomb, §§ 45-49;
O’Brien, 236; DeHart. 114-127; Benét, 79; Ives, 89; Winthrop, 279; Tytler, 115;
Simmons, § 495; Clode, Mil. Law, 111; Man. Mil. Law, 888; Man. for Courts.
martial, 26, 27; Dig. J. A. Gen., 89-103.

* The distinction here noted is one that is now peculiar to military tribunals, and is
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‘Waiver of Challenge.—An objection to the competency of a member
must, as a general rule, be brought before the arraignment; and if the
accused i8 aware of its existence at that time and fails to bring it forward,
he will be deemed to have waived his right of challenge as to such member
or cause of objection.’ Should a challenge be regularly made but improperly
overruled by the court, such waiver on the part of the accused is presumed
not to have been made, and he is entitled to whatever benefit may accrue in
consequence of the erroneous action of the court. Should the fact that a
member is liable to objection, however, be developed at a later stage of the
proceedings, such ground of objection being unknown to the accused when
the opportunity for challenge was afforded him, the court, in the exercise of
a reasonable discretion, may permit the objection. to be raised at any stage
of the trial.’

Challenges by the Judge-Advocate.—After the right of challenge has
been completely exercised by the accused, the judge-advocate may interpose
objections to competency in behalf of the United States.

Incompetency, How Established.—The incompetency of a member may
be established by the voluntary admission of the challenged member, by the
testimony of witnesses, or by the examination of the member on his voir
diret 1If, upon the statement of the ground of challenge, its sufficiency or
propriety is admitted by the member, he is excused from further duty as a
member. To warrant this course, however, the objection alleged must be
sufficient in itself to warrant the court in sustaining it had it been established

recognized to exist, in respect to challenges to petit-jurors, in but a few jurisdictions in
the United Siates. In those States in which the distinction still exists principal challenges
are tried by the court, and challenges to the favor by triers,

' Keyes vs. U. 8., 15 Ct. Cls., 632; Brewer vs. Jacobs, 22 F. R., 217; Mina vs. Hepburn,
7 Cr., 200; Piusfield vs. Burnstead, 40 N. H., 477; Clark vs. Van Vrancken, 20 Burber

. Y.), 278; Ripley vs. Coolidge, Minor (Ala.), 11; Glover os. Woolsey, Dudley (Ga.), 85;

tate »s. Bunger, 14 La. Ann., 481; Hallock vs. Franklin, 2 Mect. (Mass.), §58; Wickers-
ham e¢s. People, 2 Ill., 128. See, also, opinion of the Attorney-General of January 19,
1878, (15 Opins,, 482,) in which the opinion expressed by the Judge- Advocate General in
the most recent of the cases upon which this paragraph is based—that the fact that one
of the charges upon which the accused was convicted was preferred by a member of the
court, who also testified as a witness on the trinl (but who, though clearly subject to
objection, was not challenged by the accused) could not affect the validity of the sentence
of dismissal after the same hud been duly confirmed—is concurred in by the Attorney-
General. Dig. J. A. Gen., 102, par. 14, note 1.

* The fact that a sufficient cause of challenge exists against a member, but, through
ignorance of his rights, is not taken advantage of by the accused, or if nsserted is im-
properly overruled by the court, can affect in no manner the validity in law of the
proceedings or sentence, though it may sometimes properly furnish occasion for a dis-
}[b)&mwl o; 4fhe proceedings, elc., or a remission in whole or in part of the seuteuce.

., par.

Where, before arraignment, the accused (an officer). without having personal knowl-
edge of the existence of ground of challenge to n member, had credible hearsay informa-
tion of its existence, %eld that he should properly have raised the objection before the
members were sworn, and .that the court was not in error in refusing to allow him to
take it at a subsequent stage of the trinl.  Ibid.. 102, par. 13.

3 Ibid., pars. 13, 14. ¢ For form of voir dire, see p. 510, post.
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by the testimony of witnesses.” If testimony be introduced in saupport of
the objection, the court will decide, after a full hearing, upon a preponder-
ance of testimony, and will sustain the objection or refuse to sustain it in
accordance with the weight of evidence submitted. If testimony be intro-
duced in support of an objection, and if such testimony is not deemed
sufficient in amount to warrant the court in excusing the member, the
challenged member may be sworn on his voir dire, and questioned as to his
competency to sit in the trial of the case.

Grounds of Objection. Principal Challenges.—The distinction between
principal challenges and challenges to the favor has already been explained.
Under the former it would constitute a valid ground of objection to a mem-
ber that he had sat upon a previous trial of the same case, or was a member
of a court of inquiry which had investigated the subject-matter, or had been
required, as a matter of official duty, to investigate the circumstances and,
as a result, to submit an opinion as to whether the case should be brought to
trial. In the former cases the member has been compelled, by the sanction
of an oath, to form an opinion upon evidence submitted in a legal investiga-
tion;* in the latter he has been required, by the operation of a lawful order,
not only to form, but to give expression to, an opinion based upon personal
inquiry into the facts of a particular case. For the reasons above stated, it
is the duty of a court-martial, the ground of objection having been shown
to exist, to excuse the member from further attendance upon the court
during the trial of the case.

The Accuser; Material Witness, etc.—It is ordinarily a sufficient ground
of challenge to a member that he is the author of the charges and is a
material witness in the case. The mere fact that he is to be a witness is not
in general to be held sufficient.* So, too, the fact that a member signed or
formally preferred the charges is not, of itself, a sufficient ground of objection,

! Courts should be liberal in passing upon challenges, but should not entertain an
objection which is not specific, or allow one upon its mere assertion by the accused,
without proof and in the absence of any admission on the part of the member. A posi-
tive declaration by the challenged member to the effect that he has no prejudice or
interest in the case will in general, in the absence of materinl evidence in support of the
objection, justify the court in overruling it. Dis. J. A. Gen., 101, par. 12.

. ’lBislléop, Crim. Proc., 934 ; Maxwell, 577 ; Wharton, Crim. Proc., 676 ; Thompson on
'rials, 102.

3 Held that the members of a court-martial who had composed a previous court by
which the same accused had been tried for the same act, though under a different
charge, were all subject to be set aside on challenge. Dig. J. A. Gen., 101, par. 10,

Held sufficient ground of challenge to a member of a court-martial that he hud pre-
viously taken part in an investigation of the same case before a court of inquiry, though
such court did not express a formal opinion. 7Jbid., par. 8.

Held good ground of challenge to a member of a court-martial in a case of alleged
theft by a soldier that such member bad been a member of a previous court of inquiry
which had investigated the case and fixed the misappropriation of the property upon the
accused. Ibid., par. 9.

¢ Dig. J. A. Gen., 100, par. 2.
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gince he may have done so ministerially or by the order of a superior. But
where a member, upon investigation or otherwise, has initiated or preferred
the charges as accuser, or a8 prosecutor has caused them to be brought to
trial, he is properly subject to challenge.’

Opinion.—For an opinion to disqualify, it must be positive and decided
in character and must have been formed after deliberation upon the facts in
the case.” In general it does not disqualify if it is based upon mere rumor,
or upon statements in newspapers, if the member is able to say that he can
give an impartial decision upon the evidence submitted.® If, however, such
opinion has been based upon conversations with witnesses or formed by
reading reports of testimony, it would operate as a cause of disqualification.*

Bias or Prejudice; Rank of Member.—The law contemplates that each
member who sits in the trial of a case shall have a mind entirely free from
bias or prejudice in respect to the accused ; if a member hassuch bias or preju-
dice, or is interested in the result of the trial, he is not able to act impartially,
and so should not be permitted to pass upon the guilt or innocence of a
person toward whom such bias or prejudice is entertained.® It is not good

! Dig. J. A. Gen., 100, par. 3. Thus, that a member bad originated and preferred
the charfge for a disobedience of his own order was held good causc of chullenge. So, in
a case of a trial for an assault upon an officer, the fact that the ofticer upon whom the
assault was committed, and who was the prosecuting witness, wus a mewmber of the
court was held to constitute complete cause of challenge to him ns member. Ibid.

That & member i8 the regimental or company commander of the accused does not
per se constitute sufficient ground of challenge. But such ground may exist where the
commander has preferred the charges or where the relaﬁons between bLim and the
accus:d have been such as to give rise to a presumption of prejudice. 1¥id., 100,
par. 4. -

* Reynolds os. U. 8., 98 U. 8., 145; Armistead’s Case, 11 Leigh (Va.), 659; Wormley's

Case, 10 Gratt. (Va.), 858; Neely vs. People, 13 Il1., 685; Staup vs. Commonwealth, 74

%.,‘}; lzg;r's rial, 416; State vs. Rose, 33 Mo., 346; Thompson re. Updegraff, 3
. Va., 620.

* Hopt vs. People, 120 U. 8., 430 ; Brown vs. State, 70 Ind., 576 ; 12 Eng. & Amer.
Cyc. of Law, 855.

412 Eng. & Amer. Cyc. of Law, 855, 856.

* Where a member before the trial had expressed an opinion, based upon a knowledge
of the facts, that the accused would be convicted whichever way he might plead, keld
that he had clearly prejudged the case, and that the court should have sustained an
objection taken to him by the accused, although upon being challenged he declared that
11137333 without prejudice. Dig. J. A. Gen., 100, par. 5. Sce G. C. M. 0. 66, H. Q. A.,

A mere general opinion in regard to the impropriety of acts such as those charged
agamst the accused, unaccompanied bg' any opinion as to his guilt or innocence on the
charges, is not a sufficient ground of objection under this Article. Ibid.. 103. par. 21.

A member, on being challenged for prejudice, declared that he did not consider the
accused (an officer) a gentleman, and would not ussociate with him, and that he had
stated s0; but he added at the same time that he was not prejudiced for or against him.
Held, especially as one of the charges was ‘‘ conduct unbecoming an officer and a gentle-
man,” that the challenge was improperly overruled by the court. Idid., 1¢0, par. 6.

An accused objected to a member on the ground that some time before he had had a
disagreement with the member and thought that he ‘‘might be prejudiced.”” The
member declared that be was conscious of no prejudice whatever, but that, on the
eomrm;y, his feelinFs toward the accused were friendly. Held that the court erred in
sustaining the challenge. 1b¢d., 108, par. 19.

The accused were Indian scouts charged with mutiny. Some of the members of



90 MILITARY LAW.

ground of challenge to a member, for example, that he is junior in rank to
the accused, nor is it sufticient ground that the member will gain a step or
¢ file”” in the line of promotion if the accused is dismissed. It is, however,
a sufficient cause of challenge to a member that if the accused (an officer) be
convicted and sentenced to be dismissed the member will thereby be entitled
to immediate promotion.’

CONTINUANCES.

Procedure.—The organization of the court having been effected and the
accused and his counsel having been introduced, a motion for a continuance,
that is, for a delay in proceeding with the trial, will properly be in order.
The subject of continuances is regulated by the provisions of the 93d Article
of War, which directs that ‘“a court-martial shall, for reasonable cause,
grant a continuance to either party, for such time and as often as may appear
to be just: provided that if the prisoner be in close confinement the trial
shall not be delayed for a period longer than sixty days.’’

Such application to entitle it to consideration must be supported by
evidence, usually in the form of a duly executed affidavit, setting forth the
reason for the delay; if it be to obtain the attendance of an absent witness,
for example, it should distinctly appeat that the witness is material ¢ and
why, and that the accnsed has used due diligence to procure his attendance,
and has reasonable ground to believe, and does believe, that he will be able
to procure such attendance within a reasonable time stated.”’?

Causes for Delay or Postponement.—The sickness or enforced absence of
a party, or of a material witness, is an example of a *‘ reasonable canse ** within
the meaning of the Article. The fact that the charges and specifications
upon which an accused is arraigned differ, in a material particular, from those
contained in the copy served upon him before arraignment may also consti-
tute a suflicient ground for granting him additional time for the preparation
of his defense.” It is in general good ground for a reasonmable continuance

the court, though disclaiming any prejudice against the acoused personally, were aware
that they were present at the oulgrcuk, and were fully apprised, from their own personal
presence or knowledge of the circumstances, that the mutiny, which had involved
homicide, constituted a most aggravated offense of the clnss. Ileld that, as these mem-
bers could scarcely avoid applying their impreisions to the accused when shown to be
conne-ted with the disorder they would fairly have been subject to objectioun as triers.
Dig. J. A. Gen,, 103, par. 20. '

! Ikid., 101, par. 7. Whether the trial of an officer by officers of an inferior rank
can he avoided or not is a question not for the accused or the court, but for the officer
convening the court; and his decision (as indicated by the detail itself as made in the
conveniug order) upon this point, as upon that of the number of members to be detailed,
is conclusive. An officer, therefore, cannot successfully challenge a member because
merely of being of a rank inferior to his own. Ibid., 89, par. 1.

# Manunl for Courts-martial, 29, & 8.

3 Dig. J. A. Gen., 109, par. 4. Where after arraignment a material and substantial
amendiment is allowed by the court 1o be made by the judge-advocate in a specification,
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that the accused needs time to procure the assistance of counsel, if it is made
to appear that such counsel can probably be obtained within the time asked,
and that the accused is not chargeable with remissness in not having already
provided himself with counsel.’

Where ¢¢ reasonable cause »’ is, in the judgment of the court, exhibited,
the party is entitled to some continuance under the Article. A refusal,
indeed, by the court to grant such continuance will not invalidate the pro-
ceedings, but, if the accused has thus been prejudiced in his defense, may
properly constitute good ground for disapproving the sentence, or for miti-
gating or partially remitting the punishment.®

SWEARING OF THE COURT-MARTIAL.

Swearing of Members.—The challenges offered by the accused and by
the judge-advocate, if any such there be, having been disposed of, the

the effect of which amendment is to necessitate or make dcsirable a further preparation
for his defense on the part of the nccused, a reasonable postponement for this purpose
will in general properly be granted by the court Dig. J. A. Gen., 109, par. 5.

'V Ibid | 110, par. 6. See, nlso, G. C. M. O. 25, A. G. O. 1875.

* Ibid., 109, par. 2. In making an application for a continuance or postponement
under this Article on account of the absence of a witness. the conditions prescribed in
section 8, p. 29, of the Muanual for Courts-martial should in general be substantially
ouserved. But while the court may refuse the application if these conditions be not
followed it may, in its discretion, refrain from insisting that the same be stricily com-
plied with, and accept a modified form.* It should, however, in all cases require that
the desired evidence appear or be shown to be material. and not merely cumulative,+ and
that to await its production will not delay the trial for an unreasonable period. It
should also, in general, before granting the continuance, be assured that the absence of
the witness is not owing to an{ neglect on the part of the upplicant. This feature,
however, will not be so much insisted upon {n military as in civil cases.} J1bid., 108,
par. 1.

Where an accused soldier, by reason of his regiment having been moved a long
distance since his arrest, was separated, at his trial, from certain witnesses material to
his defeuse, %eld that he was entitled to a reasonable continuance for the purpose of
procuring their attendance or their depositions. I¥:d., 109, par. 8.

Postponements.—The foregoing procedure applies to continuances, properly so called,
that is, to delays during the trial asked for and granted, in conformity with the provisions
of the 93d Article of Vﬁr. If, in advance of the trial, either party desires a postponement
of the trial for any cause, ‘* application therefor should properly be made to the convening
authority before the accused ?s arraigned.”” Manual for Courts-martial, 29, par. 7. So,
too, if, d{n-ing the trial, extended delay becomes necessary. that is, a delay transcending
the power of the court-martial to grant under the Article, application therefor ** will, when
practicablé, be made to the authority appointing the court. When made to the court,
and if, in the opinion of the court, it is well founded, it will be referred to the convening
authority to decide whether the court shall be adjourned or dissolved.” Mauual for
Courts-martial, 29, par. 8.

¢ [t is not the practice of courts-martial to admit counter-affidavits from the opposite party as to
Q;nt the absent witness would testify. And as to the civil practice, see Williams vs. State, 6 Nebraska,

+ Compare People vs. Thompeon, 4 Cal., 238; Parker vs. Stata, 55 Miss., 414.

¢ A military accused cannot be charged with laches in not procurinz the attendance at hig trial of a
witn=sq who is prevented from being present by superior military authority. Thusin a caxse in G. O.
63, Dept. of Dakota, 1872, an accus soldier was held entitled to a continuance till the return of
material witnesses then absent on an Indian expedition.

It would properly be 80 held upon common-law principles, even independentiv of the positive terms
of the Article. In Rex vs. D'Eon, 1 W. Black., 514, it was declared by Lord Manstisd that * no erime
u'ﬂ!g great, no proceedings so instantaneous, but that, upon suflicient growids, the trial miy be pus
off.
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members of the court and the judge-advocate are then duly and severally
sworn ; the court and the judge-advocate, together with the accused and his
connsel, standing during the administration of the oaths. The oath pre-
scribed by law for the members of the court-martial is administered by the
judge-advocate in the following form: ¢ You, A B, do swear that you will
well and truly try and determine, according to evidence, the matter now
before you between the United States of America and the prisoner to be
tried, and that you will duly administer justice, without partiality, favor,
or affection, according to the provisions of the rules and articles for the
government of the armies of the United States, and if any doubts should
arise not explained by said articles, then according to your conscience, the
best of your understanding, and the custom of war in like cases; and you
do further swear that you will not divulge the sentence of the court until
it shall be published by the proper authority, except to the judge-advocate;
neither will you disclose or discover the vote or opinion of any particular
member of the court-martial unless required to give evidence thereof, as a
witness, by a court of justice in due course of law. So help you God.’”*

The 84th Article requires that the oath shall be taken, not by the court
as a whole, but by ‘‘ each member.”” Where, therefore, all the members are
sworn at the same time, the judge-advocate will address each member by
name, thus: ¢ You, A B, C D, EF, etc., do swear that you will well and
truly try,”” ete.”

Swearing of the Judge-Advocate.—The appropriate oath having been
duly administered to the members of the court-martial, the oath prescribed by
law for the judge-advocate is then administered to that officer by the presi-
dent of the court. The judge-advocate’s oath is in the following form:
““You, A B, do swear that you will not disclose or discover the vote or
opinion of any particular member of the court-martial unless required to
give evidence thereof, as a witness, by a court of justice in due course of
law; nor divulge the sentence of the court to any but the proper anthority
until it shall be duly disclosed by the same. So help you God.”*

! 84th Article of War. The words *‘a court of justice” are deemed to mean a
civil or criminal court of the United States, or of a State,* etc., and not to include
a court-martial.t A case can hardly be supposed in which it would become proper or
disirable for a court-martial to inquire into the votes or opinions given in closed court
by the members of another similar tribunal. Dig. J. A. Gen., 98, par. 6.

3 Dig. J. A. Gen., 97, par. 1.

3 85th Article of War. Wherethe record of a trial failed to show that the court or the
judge-advocate was sworn, held that the conviction and sentence were without legnl
validity. The qualification by swearing is enjoined as a necessary preliminary by
Articles of War 84 and 85, and the record must show affirmatively whatever is mﬁe by

* The only case which has been met with in which the members of a court-martial have heen
reT‘xired to disclose their votes by the proress of a civil court is that of In re Mackenzie, 1 Pa. Law
J. R., 356, in which the members of a naval court-martial were compelled, against their objections, to
state their votes as given upon the findings at a particular trial.

+ In the present corresponding British Article the words ** or a court-martial " are added after the
words **a court of justice.”
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This Article makes the administering to the court of the form of oath
thereby prescribed an essential preliminary to its entering mupon a trial.’
Until the oath is taken as specified the court is not qualified ‘ to try and
determine.”” The arraignment of a prisoner and the reception of his plea—
which is the commencement of the trial—before the court is sworn, is with-
out legal effect.

A member added to the court, after the members originally detailed have
been duly sworn, should be separately sworn by the judge-advocate in the
full form prescribed by the Article; otherwise he is not qualified to act as a
member of the court. A member who prefers it may be affirmed instead of
sworn.?

Obligation of the Oath.—The members are sworn to ¢‘ well and truly try
and determine the matter now before them,’’ that is, the particular set of
charges which has been furnished the accused and nupon which he is presently
to be arraigned and tried. From this it follows that ‘¢ after the accused has
been arraigned upon certain charges and has pleaded thereto, and trial
on the same has been entered upon, new and additional charges which the
accused has had no notice to defend cannot be introduced or the accused
required to plead thereto. Such charges should be made the subject of a
separate trial, upon which the accused may be enabled properly to exercise
the right of challenge to the court, and effectively to plead and defend.””*

The requirement of the oath that the court ¢ will well and truly try
and determine according to evidence,’’ and ‘¢ will duly administer justice
without partiality, favor, or affection, etc., according to the provisions of the
roles and articles for the government of the armies of the United States,””
imposes an obligation upon the members, in reaching a finding and in award-
ing an appropriate sentence, to exclude from their minds all considerations
not derived from the evidence submitted during the trial, or from the appli-
cation of the law to the facts as thus established in evidence.

It is also a departure from the engagement expressed in the body of the
oath—to try and determine according to evidence, and administer justice
according to the Articles of War, etc.—for a court-martial to determine a

statule essential to its jurisdiction and the legality of its proceedings. Dig. J. A. Gen.,
630. par. 12, See, also, Runkle vs. U. 8., 122 JS., 586.

. !8ee. in this connection, G. 0. 15, Hdgrs. of Army, 1880, which, in directing that
judge-advocates shall be detailed for regimental and garrison as well as general courts-
martial, rescinds G. O. 49 of 1871, prescribing a special form of oath for the former
courts. and thus provides for their taking the due and regular oath recited in Art. 84.

& :Dig. J. A. Gen., 97, par. 1. See, also, Section 1, Revised Statutes of the United

ates, :

'Dig J. A Gen,, 97, par. 4; 227, par. 9. In a case, therefore, where, after the
court had been sworn and the accused had been arraigned and had pleaded, an addi-
tional charge, setting forth a new and distinct offense, was introduced into the case, and
the accused was tried and convicted upon the same,—held that as to this charge the
proceedings were fatally defective, the court not having been sworn to try and determine
aDlech ch{ggz‘ Ibid., 97, par. 2. 8ee G. C. M. O. 89, War Dept., 1867 ; G. O. 18, Northern

pt.,
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case either upon personal knowledge of the facts possessed by the members
and not put in evidence, or according to the private views of justice of the
members independently of the provisions of the code.*

The oath contains the added requirement that ‘“ if any doubt shall arise
not explained by said articles,’’ justice is to be done, as between the United
States of America and the prisoner to be tried, ¢ according to your conscience,
the best of your understanding, and the custom of war in like cases.’” The
doubts here referred to must originate in, and grow out of, the evidence sub-
mitted during the trial of the case; as from conflicting testimony, deficiency
of testimony in certain particulars, or’ from want of credibility as to par-
ticular witnesses, such doubt can in no case be derived from mere speculative
theories as to the probable existence or non-existence of facts, or their bear-
ing upon the guilt or innocence of the accused.®.

Obligation to S8ecrecy.—‘‘ No sentence of a court-martial is complete or
final until it has been duly approved. Until that period it is, strictly speak-
ing, no more than an opinion which is sabject to alteration or revision. In
this interval the communication of that opinion could answer no ends of
justice, but might in many cases tend to frustrate and defeat them. The
obligation to perpetual secrecy, with respect to the opinions of the particular
members of the court, is likewise founded on the wisest policy.”’ This
end is therefore best attained ¢ by the confidence and security which every
member possesses that his particular opinion is never to be divulged.
Another reason, of yet stronger nature, is that the individual members of
the court may not be exposed to the resentment of parties and their connec-
tions, which can hardly fail to be excited by those sentences which it is
often obligatory upon courts to award. It may be necessary for officers in
the course of their duty daily to associate and frequently to be sent on the
same command or service with a person against whom they have given an
unfavorable vote or opinion on a court-martial. The publicity of these
votes or opinions would create the most dangerous animosities, equally
fatal to the peace and secarity of individuals and prejudicial to the public
gervice.”” '

It will be observed that the strict verbiage of the oath places the obliga-
tion of secrecy upon ‘‘ the sentence of the court’’ and upon *‘ the vote or
opinion of any member,”” but does not in express terms forbid a disclosure
of the ¢‘ finding.”” An inflexible custom of the service, however, brings this
incident of the trial within the same restriction, and its disclosure would be
authorized only in the event of the officer being required to give evidence,
in respect to such finding, before a tribunal of competent jurisdiction. The

! Dig. J. A. Gen., 97, par. 3. Compare G. O. 21, Dept. of the Ohio, 1866; G. C.
M. O. 41, Dept. of Texas, 1874.

¢ U. 8. vs. Newton, 52 Fed. Rep., 275; Com. vs. Drum, 58 Pa. St., 9.

3 Macomb, § 51.
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excepting clause of the oath, authorizing the disclosure of the finding and
sentence to the judge-advocate, has been made necessary by a recent enact-
ment of Congress requiring that officer to withdraw from the presence of the
court whenever it sits in closed session.’

Oath of Judge-Advocate.—The oath which is taken by the judge-advo-
cate contains the same obligation to secrecy asc-that administered to the
members, except so far as it relates to the disclosure of the findings and sen-
tence to the person who is empowered to approve or disapprove the sentence
of the court. It is not inconsistent with his oath or duty for the judge-
advocate to communicate to the proper authority his views respecting the
proceedings of the court.®

Oaths of Members, etc., of Minor Courts-martial.—The oaths prescribed
by law for the members and judge-advocates of general courts-martial are
administered in the same manner and by the same persons to the corre-

1 Sec. 2, Act of July 27, 1892, (27 Stat. at Large, 278).

‘Where the vote of each member of the court upon one of several specifications upon
which the accused was tried was stated in the record of trial, keld that such statement
was a clear violation of the oath of the court, though it did not affect the validity of the
proceedings or sentence. A statement in the record of trial to the effect that all the
members concurred in the finding or iu the sentence, while it does not vitiate the proceed-
ings or sentence, is a direct violation of the oath prescribed by this Article. Dig. J. A,
Gen., 97, par 4.

The disclosing of the finding and sentence to a clerk by permitting him to remain
with the court at the final deliberation and enter the judgment in the record is a viola-
tion of the oath and a grave irregularity, though one which does not affect the validity
of the proceedings or sentence. [fbid.,98, par. 5. A court-martial, member of court, or
fudge-advocate cannot of course lawfully communicale to a reporter or clerk, by allow-
ng bim to record the same or otherwise, the finding or sentence of the court. Before
proceeding to deliberate upon its finding the court should require the reporter or clerk,
if it has one, to withdraw. But the fact that the finding or sentence or both may have
been made known to the reporter or clerk of a court-martial cannot affect the legal
validity of its proceedings or seutence. Jbdid., 264, par. 1.

Held that the reopening of the court, after a conviction, to receive evidence of pre-
vious convictions was not a violation of the 84th Article of War.* The procedure was
designed to carry out the spirit of the legislation which excluded judge-ndvocates from
closed sessions—to place prosecution and defense on a more equal footing, by allowing
the accused to be present when evidence of previous convictions is submitted and to
scrutinize the same and test their legality. Jbid., 609, par. 1.

Upon a proposed enactment providing that the members of courts-martial be allowed,
at their own request, to have their individual votes upon the finding or sentence entered
upon the record, advised that the same be not favored by the Secretary of War. Such a
proceeding would indeed relieve self-respecting members from being implicated in an
unjust or irrational finding or sentence, but it weuld materially impair the effect of the
judgment of the court if the composition of the vote were to be thrown open to scrutin
and discussion. The proceeding indeed might readily, contrary to the spirit of the 84\Z
Article, disclose the votes of all the members—as where, in a court of nine, four
requested a record of their personal votes. Ibid., 413, par. 17,

* Macomb, § 52; O'Brien, 240-243 ; Benét, 104-105; Ives, 113-121; Winthrop, 818 ;
Tytler, 119-121; Clode, Mil. Law, 118 ; Man. Mil. Law, 52, 389; Man. for Courts-mar-
tial, 28; Dig. J. A. Gen., 86-98; Adye, 1564; Harwood, 74, 75.

¢ In a re case this opinion was restated by the Judge-Advocate General in the following terms:
**The opening of the court to hear evidence of previous convictions justifies the infereuce that the
ucnserlems been convicted, but would not be such a disclosure as is meant by the 8ith Article of War.,
But the oath does not specify and does not include the finding, and must be construed with reference
to the present system, which is established by authority having the force of law. It violates neither
the language nor, under our present system, (whatever it may have done before,) the spirit of the
Article to open the court, after conviction, to hear evid of previous convictions.”
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sponding officers of regimental and garrison courts, and have the same
obligatory effect. The officers composing field-officera’ courts and the
summary court, recently established by law, are not sworn as such, but
perform their duties under the sanction of their respective oaths of office.

Interpreter.—If the services of an interpreter are required, he is intro-
duced and sworn at this stage of the trial.’

THE ARRAIGNMENT.

Pleadings.—The oaths required by law having been duly administered,
the court, as a consequence, becomes a legal tribunal, and the power con-
ferred upon it by statute to try military offenses becomes fully operative. A
pleading, technically speaking, is the statement, in a logical and legal form,
of the facts constituting a particular canse of action or ground of defense.
In this sense the indictment in a criminal trial, and the charges and specifi-
cations in a court-martial trial, constitute a part of the pleadings in the case.
The first pleading in & court-martial trial consists in the charges and specifi-
cations preferred against the accused, to which he is required to make
answer, and this answer, which is known technically as the ‘¢ plea,’’ may
consist in either a special plea in bar, presently to be explained, or in a plea
of ¢ guilty *’ or ‘‘ not guilty >’ to each of the charges and specifications. In
the latter case the accused is said to plead the ‘ general issue,”’ that is, to
the merits of the case; and it is this plea upon which, in ordinary cases, the
trial on the merits proceeds.” The formal answers of the accused to the
several charges and specifications, as they are read to him by the judge-
advocate, are called ¢ pleas,”” and the reading of sauch charges, and the
taking of pleas in answer thereto, constitute what is known as the ‘ arraign-
ment.”” During the arraignment the judge-advocate and the accused and
his counsel remain standing.

Classification of Pleas.—The several pleas which an accused may inter-
pose in answer to the charges preferred against him are classified according
to their nature and effects into (1) pleas to the jurisdiction, (2) pleas in
bar of trial, (3) pleas in abatement, and (4) pleas to the merits of the case,
that is, to the ‘¢ general issue.”’

Pleas to the Jurisdiction.—It is a rule of law, applying to all courts of
special or limited jurisdiction, that their records shall show affirmatively,
as to each case tried, that the court scted with full jurisdiction not only as
to the offense itself, but also as to the person of the offender. In order,
therefore, that a particular court-martial trial may be valid, the following
conditions must be fulfilled: (1) the court itself must have been properly
constituted; (2) the accused must be subject to its jurisdiction; and
(3) the crime for which he is tried must be a military offense. A defect in

1 For form of interpreter’s oath, see page 29, Manual for Courts-martial.
* Bishop, Criminal Procedure, § 748.
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any one of these particulars will be fatal to the jurisdiction. An objection
going to a want of jurisdiction cannot be waived by the accused, for criminal
courts derive their power to try cases from formally enacted statutes, and can
never acquire jurisdiction by the mere consent of the accused, as expressed
in his waiver of a well-grounded objection to its jurisdiction. It is for this
reason that pleas to the jurisdiction are submitted first in the order of plead-
ing; since an objection to the jurisdiction of the court must be disposed of
before the court can take a single step in the direction of the trial.’

Objections to the Constitution of the Court.—Under this head it may be
alleged, by a plea to the jurisdiction, that the convening officer is without
authority to convene the court. It has been seen that the power to consti-
tute courts-martial is conferred in express terms by statute; it has also
been -seen that sach power, not being subject to delegation, must be
personally exercised in every case by the proper convening authority.* The
several Articles conferring power to appoint courts-martial also make the
convening officer the judge of the existence or non-existence of certain facts
or conditions, as to the number of officers that can be assembled, and the
rank of the officers composing a particular court; in snch cases the decision
of the convening ofticer, as expressed in the order appointing the court, is
final, and is not subject to inquiry by the court-martial itself, or to subse-
quent review by a civil tribunal.® This question, however, is one which
presents but little difficulty in practice; if the convening officer in point of
rank and command conforms to the conditions specified in the statute, his
power to appoint a court-martial under such statnte is complete and, in
general, will be sustained.

Convening Officer as Accuser. —The convening officer may also stand, in
respect to the accused, in the situation of an accuser or prosecutor; in which
event the appointing power passes, by operation of law, to a superior officer
therein designated.* While, in general, the signing of the charges fixes
upon the signer the character of an accuser, such signing is not always con-
clusive as to the fact, and may be rebutted by evidence showing that the
officer whose name is signed to the charges acted pro forma, or in a mere
ministerial capacity. On the other hand, a convening officer may be the
accuser in fact, and within the meaning of the statute, without affixing his
signature to the charges, which, indeed, may be signed by another, as by a
staff-officer or by the judge-advocate of the court-martial.

! Objections going to the legal constitution or composition of the court, or to its juris-
diction, should properly be specially presented when the accused is first called upon to
rlead; valid objections of this radical character, however, are not waived if the accused,
nstead of submitting a special plea, pleads over to the merits, since consent cannot con-
fer jurisdiction where none exists in law. Dig. J. A. Gen., 591, par. 9,
See the chapter entitled JURISDICTION OF COURTS-MARTIAL.
3 75th, 81st, and 82d Articles of War.
4 72d and 78d Articles of War.
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Whether the convening officer is or is not the accuser in a particular case
will depend upon the animus; and where he himself initiutes the charge out
of a hostile antmus toward the accused or a personal interest adverse to him,
or from a similar motive adopts and makes his own a charge initiated by
another, he is to be deemed an *‘ accuser or prosecutor >’ within the Article.
Nor is he the less so where, though he has no personal feeling or interest in
the case, he has become possessed with the conviction that the accused is
guilty and deserves punishment and, in this conviction, initiates or assumes
as his own the charge or the prosecution. For in this case, as in the former,
he is unfit to be a judge upon the merits of the case: in the one instance he
is too much prejudiced to be qualified to do justice; in the other he has
condemned the accused beforehand.’

While the objection, if known to exist, should be taken at or before the
arraignment, being one going to the legal constitution of the court, it may
be raised at any stage of the proceedings; and if its existence be not admitted
by the prosecution, the accused is entitled to prove it like any other issne.’

Objections to the Composition of the Court-martial.—An objection may
also be addressed to the composition of the court; as that the accused is a
member of the militia forces, and that the court is composed wholly or in
part of regular officers.” The validity of the plea in this case will be deter-
mined by the description of the accused as stated in the charges or as estab-
lished by the testimony submitted in support of the plea. It is only neces-
sary to observe in this connection that while a regular officer, as such, may
not sit as a member of a court for the trial of officers or enlisted men of the
militia or other forces, he may lawfully do so by virtue of a separate com-
misgion in an organization of militia or volunteers.

Amenability of the Accused to Trial.—It is essential to the jurisdiction
of a military tribunal that the person of the accused shounld be amenable to
military jurisdiction. Asto an officer, this is shown by the acceptance of
his appointment or commission; and as to an enlisted man, by proof of his
enlistment; or muster-in, or, in some cases, by his voluntary acquiescence in,
or implied acceptance of, the status of a soldier, as evinced by the perform-

! Dig. J. A. Gen., 82, par. 7. Sec, also, the chapter entitled THE CONSTITUTION OF
COURTS-MARTIAL.

* Ibid., 84, par. 8. Or it may be taken to the reviewing officer with a view to his dis-
approving the proceedings, or may be made to the President, after the approval and
execution of the sentence, with a view to having the same declared invalid or to the
obtaining of other appropriate relief. Ibid.

Compare late opinion—to a somewhat similar effect—of the Attorney-General of
August 1, 1878,* in which it is also held that where the record of the trial fails to indicate
that the couvening officer was the ‘“accuser or prosecutor ” of the accused, the latter, in
applying to the Secretary of War to have the proceedings pronounced invalid on this
ground, may establish the fact by the production of affidavits setting forth the circum-
stances of the case and the action of the commander. Ibid., 82, par. 8, note 1.

3 77th Article of War ; 8ection 1658, Revised Statutes.

¢ lves, 29; Dig. J. A. Gen., 48 (edition of 1868).

* 16 Opin. Att.-Gen.
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ance of the duties and acceptance of the pay or emoluments attached to the
position.! Whenever it is proposed to subject a civilian to trial by court-
martial, his amenability to such trial must, a8 a rule, be shown to have been
expressly conferred by statute. If such statutory authority be wanting, in
no case can it be conferred by the act of the accused; either by an express
waiver of objection to trial, or by an implied acceptance of the jurisdiction,
as would be shown by his submitting the case to trial by a military tribunal.*
In some cases—the inmates of the National Homes for Disabled Volunteer
Soldiers, for example—even the express authority of a statute is not sufficient
to warrant the trial of a citizen by a military court.” It is proper to observe
that the Articles of War subjecting civilians to trial by court-martial are

' Dig. J. A. Gen., 823, paragraphs 4-8; ., 75, paragraphs 1-8.

To give a court-martial jurisdiction of the person of an ofticer or soldier charged with
a military offense, it is not necessary that he shail have been subjected to any particular
form of arrest, or that he shall have been arrested at all, or even ordered to attend the
court. Here, as before a civil tribunal, his voluntary appearauce and submission for
trial is all that is essential. Ibid., p. 828, par. 11.

In order to become amenable to the military jurisdiction, an officer or soldier must
have been legally and fully admitted into the militury service of the United States.
Thus held that an officer of State volunteers appointed by & governor of a State, but not
yet mustered iuto the United States service, was not amenable to the jurisdiction of a
court-martial of the United States for an offense committed while engaged in recruiting
service under the authority of the governor. Ibid., 328, par. 4.

It cannot affect the authority of a court-martial to take cognizance of the military
offense involved in an injury committed by a soldier against an officer that before the
trial ltéle latter has resigned or been otherwise separated from the Army. 1bid., 329,
par. 13.

Whether a soldier may legally be held amenable to trial by court-martial for an
offense committed by him while on furlough will depend upon the nature of the offense
and the circumstances of his situation. In geuernl, indeed, where he is thus absent at
his home or at such a distance from his station and from troops that his offcnses will not
directly prejudice military disciplive, be will not render himsclf amenable to the military
jurisdiction unless, indeed, he commits a desertion. Ibéd., par. 14. Sce Manual for
Courts-nurtial, p. 16, par. 7.

The discharge of a soldier not taking effect till delivery, actual or constructive, held
that & soldicr who committed a military offense on the day on which he was to be dis-
honorabfhy discharged under sentence, but before the discharge was delivered to him (or
to the officer in charge of the pricon at which he was also to ge confined under the same
sentence), was amenable to the military jurisdiction for the trial and punishment of such
offcuse as being still in the military service. Ibid., 330, par 16.

Held that when the volunteer army to which a soldier belonged was, at the end of the
late war, disbanded, soldiers absent in desertion ceased to be subject to military juris-
diction and became civilians, but that their last military record was that of deserters,
aund that, as to them, the disbandment of the army did not operate as a discharge from
the service, Idd., par. 17.

Held that an officer could not, by procuring himself to be, or consenting to being,
laced under a conservator as an habitual drunkard, in the form prescribed by the local
aw, withdraw himself from the military ;urisdiction: but that he remained amenable to

triul and punishment for offenses committed prior to such proceeding and within the
period of limitation. Idd., 381, par. 19.

Held that an acquittal of a soldier by a civil court on an indictment for larceny was
no bar to his trial by court-martial for the same act, charged under the 62d Article
of War. And so held in a case of an acquittal by a civil court of an officer who had
committed a homicide of another officer in the course of an altercation in the presence
of enlisted men at a military post. Idid., par. 21.

* Ibid., 325, par. 7, and cases cited.

8 1bid., 826, par. 8; 705, par. 2; 744, par. 4,
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not operative in time of peace: they become so only in time of war and in
the immediate theatre of military operations.!

The Offense Charged must be a Violation of Military Law.—It is a well-
established principle of our constitutional law that there can be no criminal
offense against the United States which has not been made such by an enact-
ment of Congress. This principle applies with equal force to military
offenses. In the chapter relating to Charges and Specifications it has been
shown that a military charge to be valid must allege an offense which is
based upon, or consists in, the violation of a particular statute or Article of
War; since no other offense, whatever its character or however harmful in
its effects npon military discipline, is triable by a military tribunal.

There are some cases, however, in which the authority of several statutes
must be appealed to in order to constitute a military offense; one statute
defining the crime, and the other conferring power upon a particular
court-martial to try and punish the offense. The 58th Article of War is an
example of this class; the Article confers jurisdiction upon general conrts-
martial, in time of war, to try certain specific offenses therein named; for
definitions of those offenses, however, the law of the State or, in the absence
of a statutory definition, the common law must be referred to. In other
cases courts-martial are given jurisdiction over certain wrongful acts which
are not expressly described in the statute conferring jurisdiction, or are
described only in general terms. Such is the case in respect to offenses
included within the terms of the 61st and 62d Articles of War.

Pleas in Bar of Trial.—It has been seen that a plea to the jurisdiction
denies the power of the court-martial to hear a case referred to it for trial.
In strictness a plea in bar of trial admits the jurisdiction of the court as to
the class of cases, and the general amenability of the accused to trial, but,
for reasons stated, denies the right of the court to try the particular case
before it. Such a plea in bar would be appropriate in any one of the follow-
ing cases:

A Previous Acquittal or Conviction of the Same Offense.—The Fifth
Amendment to the Constitution provides that no person shall for the same
offense * be twice put in jeopardy of life or limb.”’* A similar but some-
what less extensive immunity is secured, as to offenders against military law,

1 Dig. J. A. Gen., 825, par. 7; 826. par. 8, It is inaccurately stated in the report of
the case of Renner vs. Bennett, 21 Ohio 8t., 434, (December, 1871,) that no inmate of the
National Home had ever been subjected to a trial by court-martial. The instance re-
ferred to in the Digest of Opinions of the Judge-Advocate General (page 829, par. 15),
however, is the only one known of such a trial.

* A person is $n jeopardy when put upon trial, before a court of competent juris-
diction, under an indictment or information sufficient in form and substance to sustain a
conviction, and a jury has been charged with his deliverance—that is, empaueled and
sworn. Cooley, Const. Law. 827, 328, cases; Anderson, Law Dict., title Jeopnrdy, 572
and cnses cited. But see Dig. J. A. Gen., 118, par. 1: U. 8. vs. Martin, 28 Fed. Rep.,
812 : Kelly es. U. 8., 27 ibid., 616 ; U. 8. vs. Barnhart, 22 idid., 285 ; U. 8. vs. Van Vleet,
22 ibwd., 85.
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by the provision of the 102d Article of War that ¢“ no person shall be tried
a second time for the same offense.”” The term ¢ tried ’’ employed in this
Article means duly prosecuted, before a court-martial, to a tinal conviction
or acquittal; therefore an officer or soldier after having been duly con-
victed or acquitted by such a court cannot be subjected to a second military
trial for the same offense, except by and npon his own waiver and consent.*
Such consent may be express, as in the case of an application of the accused
for a new trial, or implied by his waiver, at the second trial, of the objection
based npon a former trial for the same offense.”

Where the accused has been once duly convicted or acquitted, he has
been ¢ tried *’ in the sense of the Article, and cannot be tried again, against
his will, though no action whatever be taken upon the proceedings by the
reviewing anthority, or though the proceedings and findings (and sentence,
if any) be wholly disapproved by him. It is immaterial whether the former
couviction or acquittal is approved or disapproved.®

Where an officer or soldier has been duly acquitted or convicted of a

! Dig. J. A. Gen., 118, par. 1. Held that there was no ‘ second " trial, in the sense
of the Article, in the following cases, viz.: where the party after being arraigned or
tried before a court which was illegally constituted or composed, or was without juris-
diction, was again brought to trial before a compctent tribunul ; where the accused, hav-
ing been arraigned upon and having pleaded to certain charges, was rearraigned upon a
new set of charges substituted for the others, which were withdrawn ; where one of
several distinct charges upon which the accused had been arraigned was withdrawn
pending the trial, nng the accused, after a trial and finding by the court upon the other
charges, was brought to trial anew upon the charge thus witudrawn ; where, after pro-
ceedings commenced, but discontinued without a finding, the accused was brought to
trial anew upon the same charge ; where, after having been acquitted or convicted upon
a certain charge which did not in fact state the real offense committed, the accused was
brought to irial for the same act, but upon a charge setting forth the true offense;
where the accused was brought to trial ufter baving had his case fully investigated by a
different court, which. however, fuiled to agree in a finding and was cousequently dis-
solved . * where the first court was dissolved becausec reduced below five members by
the casualties of the service pending the trial ; where, for any cause, there was a ‘* mis-
trial,” or the trial first entered upon was terminated, or the court dissolved at any stage
of the proceedings before a final acquittal or conviction. Ibid., par. 8.

A soldier was convicted of ‘* manslaughter,” but the findings and sentence were dis-
approved. He was then brought to trial on a charge of mutiny, as committed on the
occasion of the homicide, the Emer being alluded to in the specitication as au incidental
circumstance of aggravation, and was found guilty and sentenced. Held that the accused
was not, in the sense of this Article, ‘“tried a second time for the same offense,’’ the
mzl‘x)tiny ngt. consisting in the act of homicide, but constituting a distinct offense. Ibid.,
120. par. 8.

There cannot, in view of this Article, be a second trial where the offense is really
the same, though it may be charged under a different description and under a different
Article of War. Thus where the Government elects to try a soldier under the 32d
Article for **absence without leave,” or under the 42d for ** lying out of quarters,” and
the testimony introduced develops the fact that the offense was desertion, the accused
after an acquittal or couviction cannot lefally be brought a second time to trial for
the same absence charged as a desertion. fbid., par. 9.

* That an accused may waive objection to a second trial was held by Attorney-General
‘Wirt in 1818, and has since been regarded as settled law. 1 Opin. Att.-Gen., 233. See,
also, 6 ¢d., 205; Dig. J. A. Gen., 118, par. 1.

3 Jbid., 119, par 5. Compare Macomb, § 159.

* U. 8. vs. Perez, 9 Wheat., 579,
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specific offense, he cannot, against his consent, be bronght to trial for a
minor offense included therein, and an acquittal or conviction of which was
necessarily involved in the finding upon the original charge. Thus a party
convicted or acquitted of a desertion cannot afterwards be brought to trial
for an absence without leave committed in and by the same act.*

New Trials.—It has been seen that a military person once duly tried by
a court-martial of competent jurisdiction cannot, against his consent, be tried
a second time for the same offense.” He may waive his privilege in this
regard, however, and request a new trial upon the same charges.

New or second trials have been of the rarest occurrence in our military
service. They have only been had, and are only authorized, where the sen-
tence adjudged upon the first trial has been disapproved by the reviewing
authority and the accused has asked for a second trial. It was held at an
early period by Attorney-General Wirt * that the prohibitory provision of the
Articles of War (now contained in Art. 102) that ‘“ no person shall be tried
a second time for the same offense ** did not apply to a case in which the
accused himself requested a new trial, the objection to such trial being
deemed to be subject to be waived by the consent and action of the party
tried.*

The privilege of applying for and being allowed a retrial—for it is not a
right, since the trial may be granted or denied at the discretion of the proper
superior—has naturally been but seldom exercised; parties convicted and
sentenced being in general satisfied that the proceedings in their cases should
be terminated by the disapproval, on whatever grounds the same may be
based. After a sentence has been duly approved and has taken effect, the
granting of a new trial is of course beyond the power of a military com-
mander or the President.*

Where an officer or soldier who has been acquitted or convicted of a crim-
inal offense by a civil court is brought to trial by a court-martial for a mili-
tary offense involved in his criminal act, he cannot plead ‘“ a former trial »’
in the sense of the 102d Article. So where the trial for the military offense
has preceded the civil trial he cannot plead autrefois acquit or conviet to an
indictment for the civil crime committed in and by the same act.® This for
the reason already stated tbat, while the act or omission out of which the
offenses grew is the same, the offenses themselves are quite separate and dis-
tinct; one being a criminal offense created by the common law, or by statute,

! Dig. J. A. Gen, 118,, par. 2; O’Brien, 277; Rules for Bombay Army, 45.

? See the 102d Article of War, post.

21 Opin. Att.-Gen., 233 ; 6 1d., 205.

4 Dig. J. A. Gen., 536. The ﬁrin%iéml instances of new trials in our practice are that

of Captuin Hall (in_whose case Mr. Wirt's opinion was given) and those of which the

roceedings are published in G. O. 18, War Dept., 1861, and G. O. 8, 9, and 26, First
il. Dist., 1869.

$ Dig. J. A. Gen., 119, par. 4.
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in the jurisdiction within which it was committed, the other a military
offense and, as such, created by the Articles of War, or by an enactment
of Congress of similar character.’ :
Pardon.—A pardon is an act of grace proceeding from the power
entrusted with the execution of the laws, which exempts the individual upon
whom it is conferred from the punishment which the law inflicts for the
crime which he has committed.” Although the issue of a pardon in a par-
ticular case is an official act on the part of the pardoning power, it is also
personal in the sense that it is not in general publicly promulgated and so
does not form a part of that body of public acts and utterances of which the
courts are required to take judicial notice. For this reason a pardon must be
pleaded, that is, submitted to the court, or brought to its official knowledge,
in accordance with the rules regulating the production of documentary evi-
dence, in order that the court may give it effect in support of a plea.’ A
pardon may be pleaded in bar in respect to the particular offense recited,
and the recital of a specific, distinct offense in such an instrument limits
its operation to that offense, and such pardon does not embrace any other
offense for which separate penalties and punishments are provided.* In
form a pardon is a deed, that is, an instrument under seal, to the validity of
which delivery and acceptance are necessary. It may be rejected by the

! It is no objection to the assuming by a court-martial of jurisdiction of a military
offense committed by an officer or soldier, that he mn( be amenable to trial, or may
actually have been tried and convicted, by a criminal court of the State, etc., for a
criminal offense involved in his act. Thus a soldier may be tried for a violation of Article
21, in striking or doing other violence to a superior officer, after having been convicted
by a civil tribunal for the criminal assault and battery. 8o an officer or soldier may be
brought to trial under a charge of *‘ conduct to the p:?‘judice of good order and military
discipline” for the military offense (if any) involved in a homicide or a larceny of
which, as a civil offense, he has been acquitted or convicted by a criminal court. And
the reverse is also law, riz., that the cc%vil court may legally take cognizauce of the
criminal offense involved without regard to the fact that the party has been subjected
to a trinl and conviction by court-martial for his breach of military law or discipline.
In such instances the act committed is an offense against the two jurisdictions and may
legnlly subject the offender to be tried and punished under both. Dig. J. A. Gen.,
328, par. 12. See, also, Moore 2. 1llinois, 14 How., 19, 20; Fox vs. Ohio, 5 ibid., 432 ;
U. 8. 9%, Marigold, 9 How., 560.

Helu that an acquittal of a soldier by a civil court, on an indictment for lnrceny, was
no bar to his trial by court-martial for the same act, charged under the 62d Article of
Waur.  And 80 keld in a case of an acquittal by a civil court of an officer who had com-
mitted Lomicide of another officer in the course of an altercation in the presence of
enlisted men at a military post. Ibid., 831, par. 21. See, also, puge 120, ibid., par. 7.

The jurisdiction of courts-martial is non-territorial. In a case of an officer who
exhibited himself in a drunken condition at a public ball in Mexico, keld that his offense
was cognizable by a court-martial of the United States subsequently convened in Texus
by the department commander. This for the reason that the military jurisdiction does
not recognize territoriality as an essential element of military offenses, but extends to
the same wherever committed ; a principle that is amply confirmed by the comprehen-
sive provision of the 64th Article of War. Dig. J. A. Gen., 881, par. 20.

* U. 8. vs. Wilson, 7 Pet., 150, 161 ; Coke, 3d Inst., 233.

3 Ibid., Ex parte Reno, 66 Mo., 266,

¢ Kz parte Weimer, 8 Biss., 321.
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person to whom it is tendered, and if rejected there is no power in the court
to force it upon the individual.'

Time of Exercise; Effects; Limitations upon the Pardoning Power.—
The President of the United States has the conditional power to pardon as
well before trial and conviction as afterwards; but it is a power only to be
exercised with reserve and for exceptional considerations.” It is also com-
petent for the President to grant a pardon after the expiration of the term
of sentence, thereby relieving from consequential disabilities.” The power
to pardon does not extend to cases of impeachment; nor can a pardon
operate retroactively, or to restore money or property forfeited by conviction
or which has, by judicial process, become vested in other persons.* Subject

! U. 8. vs. Wilson, 7 Pet., 150; In Matter of Dupuy, 8 Benedict, 807; 6 Opin. Att.-
Gen., 403. The President is empowered, by Art. II, Sec. 2, § 1, of the Constitution ‘‘ to
rant pardons for offenses ?ninst. the United States ”; and a pardon, like a deed, must,
n order to take effect, be delivered to and accepted by the party to whom it is granted.
Dig. J. A. Gen., 551, par. 1.

* § Opin. Att.-Gen., 20; 1 bid., 841; 2 ibid., 275; b ibid., 687 ; Hz parte Garland,
4 Wall., 833.

3 Stetler’s Case, 1 Phil., 1, 38; Com. vs. Bush, 2 Duv. (Ky.). 264.

4 Knote vs. U. 8., 10 Ct. Cis., 897, 408 ; U. 8. vs. Six Lots of Ground, 1 Woods, 234 ;
Osborn vs. U. 8., 91 U. 8., 474, 477; 5 Opin. Att.-Gen. (2d ed.), 532.

A pardon cannot reach or remit a fully ezxecuted sentence, though the same may have
been unjustly imposed. A pardon cannot of course undo a corporal punishment fully
inflicted : * nor can it avail to restore to the army an officer or soldier legally separated
therefrom and made a civilian by a duly approved sentence of dismissal ¢ or by a dis-
honorable discharge. Nor can it restore a flue paid, or an forfeited, when the amount
of the same has once gone beyond the control of the Executive and been covered into
the U. S treasury and become public funds } whatever may have been the merits of the
case, Otherwise, however, where the money still remains in the hands of a military
disbursing officer or other intermediate ofticial.§ Where, however, any portion of a
punishment remains unezecuted, that portion may be remitted by the pardoning power.|
Congress alone can restore pay fully forfeited to the United States, or otherwise
pecuuiarily indemnify an officer or soldier for the consequences of a legally executed
sentence. Ibid., 552. par. 4.

Held (January, 1892) that it was beyond the power of Congress to undo the executed
legal judgment of a court-martial, and that it could not therefore lawfully authorize
the President or the Seccrctary of War to pardon or remit a legal sentence of such a
court adjudged in 1866 and long since duly and fully executed. 1b:d., 557, par. 16.

A pardon by the President will reach and remove a continuing disqualification or
disability incident upon the commission of an offense agaiust the United States, or upon
a conviction by a United States court or a court-martial, but not a disqualification
h’lrcurred (a8 upon couviction of grand larceny) under the laws of a State. 1bid., par.
1

A pardon is not retroactive. It cannot remit an executed punishment, or restore an
executed forfeiture resulting either by operation of law or sentence. It cannot, there-
fore, restore the forfeitures incident upon desertion. Further, it caunot modify past
history, or reverse or alter the facts of a completed record. From and after the taking
effect of a pardon the recipient is innocent in law as to any subsequent contingencies,

* See 8 Opins Att.-Gen., 284

+ 12 Opius., 548; Ex parte Garland, 4 Wallace, 381.

42 Opins. Att.-Gen., 880 ; 168 id. 1. This, because the same Constitution which conveys the pardon-
ing power contains a provision ** of equal eficiency ** (Art. 1, Sec. 9. § 6) to the effect that money in
the public treasury shall not te withdrawn except by an appropriation by Act of Congress. 8 id., 281.
Compare, in this connection, Knote vs. United States, 5 Otto, 149, where it was held that an executive
pardon would not entitle a party to the proceeds of certain personal effects, confiscated and sold by
the United States as the property of an enemy, after such proceeds had been duly paid into the

treasury.

S 14 Spins. Att.-Gen., 601.

[ And the Executive, in the exercise of the pardoning power, ** may pardon or remit a portion of
the sentence at one time and a different portion at another.” 8 Opins. Att..Gen., 418,
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to the qualifications above stated, however, a pardon issued to and accepted
by an individual operates to exempt its beneficiary from the legal conse-
quendes of the offense which he has committed, and to restore him to the
legal status occupied by him at the time of its commission.

Conditional Pardons,—It is settled that a pardon may be conditional—
may be granted upon a condition precedent or subsequent.! Thus where
the President, by his proclamation of March 11, 1865, granted a pardon to
all deserters ‘“‘on condition that >’ they duly returned (within a certain time
stated) to their regiments, etc., and served the remainder of their original
terms and, in addition, a period equal to the time lost by desertion—held
that a soldier who duly returned under this proclamation, but after remain-
ing with his regiment a portion of the period indicated abandoned the
service and went to his home, was liable (the legal period of limitation
fixed by the 103d Article of War not having expired) to be brought to trial
for his original desertion; the condition subsequent upon which his pardon
for the same had been extended not having been performed.*

Pardoning Power, How Exercised.—In the practice of courts-martial,
the power to pardon may be exercised in a less formal manner than that
above described, and may be exercised; First by proclamation. Proc-
lamations of pardon, or amnesty, originate with the President, and are
embodied in formal proclamations specifying the class or classes that are
included in the amnesty, and the conditions that must be complied with

but the pardon does not annihilate the fact that he was guilty of the offense. The
pardon indeed proceeds upon the theory that the party was guilty in fact. The asking
for it is an admission of guilt, and the granting of it is a recognition of the fact of

uilt.* Thus Aeld that the President could not by a pardon remove the chnrge of
ﬁesertion from the record of a former soldier, who had long since become a civilian by
reason of the muster-out and non-existence of the volunteer army to which he had
belonged in the late war ; and that the effect of his pardon would not be to give him an
honorable discharge. A pardon would not only not remove a charge of desertion, but
would in fact confirm it, and constitute an additional reason for rctaining it on the
record. And a party cannot by an executive act be discharged from the service unless
he is in the service. Ibid., 556, par. 15.

! Ex parte Wells, 18 How., 307; Osborn vs. U 8, 91 U. 8., 474: U. S. vs. Wilson,
7 Pet.. 150; Com. vs. Huggerty, 4 Brewster, 826; 6 Opin. Att.-Gen., 405,

* Dig. J. A. Gen., 554, par. 8. The language of the Constitution is such that the
power of the President to pardon conditionally is not one of inference, but is conferred
in terms, the language being *‘to crant reprieves and pardons,” which includes absolute
as well as conditional pardons. Under this power the President can grant a conditional
pardon to a person under sentence of death, offering to commute that punishment into
an imprisonment for life. If this is accepted by the convict, he has no right to contend
that the pardon is absolute and the condition of it void. Er parts Wells, 18 How., 307
Osborn os. U. 8., 91 U. 8, 474; U 8. o+. Wilson, 7 Pet., 150. When u pardou is granted
with conditions annexed, the conditions must be performed before the pardon is of any
effect. Waring vs. U. 8, 7C. Cls R, 501. One who claims the benefit of a pardon
must be held to strict compliance with its conditions. Haym zs U. 8, 7C. Cls. R.,
4483; Scott vs. U. 8., 8 #bid., 457. The condition annexed to a pardon must not be im-
possible, unusual, or illegal: but it may, with the consent of the prisouner, be any

unishment recognized by the statutes, or by the common law as enforced by the State.
Eee ve. Murphy, 22 Grat. (Va.), 789.

* See Ex parte Garlaund, 4 Wallace, 833 ; Knote vs. U. 8., 95 U. 8., 153.
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in order to secure the benefits of the proclamation. Such proclamations
have been issued, in several instances, in behalf of deserters and absentees
without leave. Second, by remission of a military sentence. Remission is
a partial exercise of the pardoning power, relieving the person from a
punishment or the uncxecuted portion of a punishment, but not pardoning
the offense as such, or removing the disabilities or penal consequences attach-
ing thereto or to the conviction.' It originates with the reviewing aathority
and operates to reduce the severity of the punishment imposed to the extent
set forth in the order of promulgation. This power, as will presently be
seen, is exercised after the trial has been had and sentence pronounced, and
the action of the reviewing authority, by way of remission, is usually
embodied in the order announcing the proceedings of the court.” Third, the
offense may be pardoned, or, to speak more accurately, condoned, before the
prosecution has been commenced, by the restoration of an accused person to
daty, without trial, by the authority to order such trial. This form of con-
structive pardon will presently be explained.

Power of BReviewing Officers to Pardon or Mitigate. —The Articles of
War confer upon the several reviewing officers a limited power to pardon
or mitigate sentences imposed by courts-martial submitted to them for
approval. The extent of and the limitations upon this power will be dis-
cussed elsewhere.’

Constructive Pardons.—In addition to the methods of exercise above
described, an offense may be condoned or pardoned by implication, as a
result of certain conduct on the part of a military superior, the effect of
which is to indicate a purpose on his part to abandon, or desist from, the
prosecution of a particular offender. Such condonation of an offense is
known as a constructive pardon, and as such may be made the basis of a
plea in bar. Where, for example, an officer or soldier under charges is
released from arrest or confinement and restored to duty by the authority
competent to order his trial, there is said to be a constructive pardon which
may properly be pleaded in bar of trial. To constitute such a pardon, how-
ever, a prosecution must have been instituted or a legal sentence imposed;
and, to be operative as a pardon, the release must have been ordered by the
authority competent to order the trial or to review the proceedings and, in
consequence, to exercise the power of ‘pardon or mitigation.*

! Dig. J. A. Gen., 657, par. 1. The pardoning of ‘‘ punishment,” authority for which
is vested in certain commanders by the 112th Article of War, is remission. An offender
can be completely rehabilitated only by a full pardon granted under the pardoning
power of the Constitution.* 1bd.

* For a further discussion of this subject, see the chapter entitled THe REVIEWING
AUTHORITY.

¥ 8ce chapter entitled THE REVIEWING OFFICER ; see, also, the title *‘Pardon,”
supra.

* While to restore to or place upon duty an officer or soldier when under arrest or

* Ex parte Garland, 4 Wallace, 380.

-
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Pleading.—To constitute a valid plea in bar of trial, a pardon, as has
been seen, must be produced and submitted to the court in support of the
plea. Such pardon may be a formal instrument under seal, or may take
the form of a written restoration to duty without trial; it may also appear
us a proclamation, granting pardon to certain classes of offenders, in which
case the burden rests upon the accused of showing that he is included within
the classes mentioned in the pardon or amnesty. A constructive pardon
will ordinarily be proved by the testimony of witnesses as to its source and
authority, as well as to the extent and terms of the alleged release.

PLEAS IN ABATEMENT.

Nature and Character.—The term abafement (from the old French
abattre, to destroy) is applied in pleading to a motion to abate, that is, to
destroy, or set aside, a particular specification to which it is addressed, on the
ground that it contains some defect which is alleged to be fatal to the main-
tenance of the action. Pleas in abatement, unlike pleas to the jurisdiction
or in bar of trial (which, when properly based, serve to absolutely defeat the
action), are merely dilatory in character and serve only to defer or delay a
particular trial. For this reason they are not only not favored in military
practice, but, in accordance with the rules of procedure in civil cases, pleas
of this kind are required to contain such data as will enable the defective
specification to be amended or corrected.

Pleas in abatement usually relate to misnomers in the specifications, to
Jalse additions, as when an accused is described by an erroneous designation
or an incorrect title of office, and to cases described by the term idem sonans,
where the name of an accused person, in the plea and specification, though
spelled differently, are substantially identical in sound.’

charges on account of an alleged offense would not probably in this country, to the
same cxtent as in England,* be regarded as operating as a condonation of the offense,
the promotion of an officer while under arrest on charges has been viewed as a con-
8tructive pirdon of the offense or offenses on account of which he was arrested.+ But
Aeld that such s promotion could not operate as a pardon of other oficnses committed by
him, of the commission of which no knowledge wus had by the Executive at the date
of the promotion. Dig. J. A. Gen., 553, par. 7.

While ordering or authorizing an officer or soldier, when under sentence, to exercise
a command or perform any other duty inconsistent with the continued execution of his
sentence has been viewed as a constructive pardon, Zeld that to allow an officer, while
under a sentence of suspension from rank, to perform certain slight duties in closing his
alcbqu(i)unts wsith the United States could not be regarded as having any such cffect.

., par. 8.

Held that a withdrawal by a department commander of a pending charge against a
soldier upon his giving a pledge to abstain in the future from the conduct which was
the subject of the charge did ot operate as a pardoun and could not be pleaded as such,
Had it been doune by an order of the President, it conld have had no further operation
than as a quasi-conditional pardon, leaving the charge legnlly renewable upon a repetition
of the offense. Ibid., 557, par. 18.

!'Faust es. U. 8., 136 U. S.,452.

* See Clode, Mil. Forces of the Crown, vol. {. p. 178; Prendergast, 244-3, in conpection with the

cases cited of Sir Walter Raleigh, Lord Lucan, Capt. Achison, etc.
+ 8 Opin. Att.-Gen., 237,
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A misnaming or misdescription of the rank of the accused in the speci-
fication should be taken advantage of by an exception in the nature of a
plea in abatement. Where not objected to, the error is immaterial after
sentence, provided the accused is sufficiently identified by the plea and
testimony. It is not essential to state in a specification the full Christian
name of the accused or other party required to be indicated. Only such
name or initial need be given as will be sufficient unmistakably to identify
the party.’

A middle name or initial is no part of a person’s name in law, and,
except where it is necessary to identify the individual, may be omitted from
the charge without affecting the validity of the finding or the execution of
the sentence. So a misnomer in a charge, consisting of an erroneous
middle name or initial, may be disregarded in a charge unless the accused
moves to strike out, or interposes an objection in the nature of a plea in
abatement, when he must also state his true name. The charge may then
be amended accordingly in court, without delaying the proceedings."

Where the Charges upon which an Accused Person is Arraigned Differ
Materially from those Served upon Him.—As the purpose of serving the
accused with a copy of the charges and specifications is to apprise him of the
exact nature of the allegation against him and so enable him to prepare his
defense, a material difference between the copy furnished him and that apon
which he is arraigned may be taken advantage of by a plea in abatement,
or by a motion for a continuance, under the 93d Article of War, as the case

may be.’

! Dig. J. A. Gen., 229, par. 18.

* Ibid., 236, par. 837. A material variance between the name of the accused in the
specification and in the sentence should, if possible, be corrected by a re-assembling of
the court for a revision of its sentence. If this be rendered impracticable by the exigen-
cies of the service, the sentence should in general be disapproved as fatally defective.
Thus Aeld in a case where the names in the sentence and the specification were entirely
different, the one being John Moore and the other James Cunningham; also in cases in
which, while the surnames were the same, the Christian names were quite different, one
being George and the other William, etc.; also in a case where the name in the sentence,
though similar to that in the specification, was not idem sonans, as where the accused
was arraigned upon charges in which he was designated as Woodworth, but was sen-
tenced under the name of Woodman. A difference, however, in & middle initial is
not a material variance, a middle name not being an essential part of the Christian
name in law.* Ibid 748.

3 That the charges and specifications upon which an accused is arraigned differ in a
material particular from those coantained in the copy served upon him before arraign-
ment may well constitute a suflicient ground for granting him additional time for the
preparation of his defense. Dig. J. A. Gen., 109, par. 4.

here after arraignment a material and substantial amendment is allowed by the
court to be made by the judge-advocate in a specification, the effect of which amend-
ment is to necessitate or make desirable a further preparation for his defense on the part
of the accused, a reasonable continuance for this purpose will in general properly be

¢ That the law ‘‘ recognizes but one Christian name." and that the insertion or omission of a middle
inirial or initials ** will have no effect in rendering any proceeding defective in point of law." see 8
Opins. Att.-Gen., 332; 38 id., 467; also Franklin vs. Tallmadge, 6 Jo! , 84; Roosevelt vs. Gardinier, 8
Cow., 463; State vs. Webster, 30 Ark., 168, .
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Name of the Accuser or Prosecutor.—To enable an aceused person to
plead intelligently, it is necessary for him to know, and he is entitled to
know, the name and designation of the accuser in the case. Ordinarily, as
has been seen, the accuser is the officer whose name is signed to the copy of
the charges and specifications which has been furnished the accused; if such
be not the case and the charges be unsigned, or the signature is pro forma
merely, or if the objection when taken is not admitted to exist by the prose-
cuation, the accused is entitled to prove it by the testimony of witnesses like
any other issue.’

Other Objections to the Charges, etc., How Disposed of.—In general,
objections to the charges or specifications in matters of form should be
taken advautage of by special pleas in the nature of pleas in abatement.
Such are objections to the specifications as inartificial, indefinite, or
redundant; or as misnaming the accused (or other person required to be
specified), or misdescribing him as to his rank or office; or as containing
insufficient allegations of time or place, etc. In such cases the objection
should be raised by a special plea in abatement or by motion, in order that
errors capable of amendment may be amended on the spot by the judge-
advocate, and, the plea of not guilty (or guilty) being then made, the
trial may proceed in the usual manner. Objections of this class when not
thus taken will properly be considered a8 waived by the plea of guilty or
not guilty, and their existence will not then affect the validity of the pro-
ceedings or sentence.’

Where, without preliminary objection, the accused pleads guilty or not
guilty to a specification in which he is incorrectly named or described, such
plea will be regarded as an admission by the accused of his identity with the
person thus designated, and he cannot thereafter object to the pleadings on
account of misnomer or misdescription.’

Facts and circamstances which are properly matters of evidence are not
legitimate subjects of pleas; as, for example, circumstances going to exten-
uate the offense. Thus the good conduct of the accused in battle, subse-
quent to the commission of the offense charged, could not properly be
presented in the form of a plea. So the fact that the charge has been
preferred through personal hostility to the accused is not matter for a plea,
but, if desired to be taken advantage of, should be offered in evidence.*

Failure to Serve Charges.—It has been seen that, by statute or custom
of service, an accused person is twice entitled to be informed of the nature

granted by the court Dig. J. A. Gen. 109, par. 5. See, also, the title ** Continu-

ances,’ pa§e
1 Di AGen84 ar. 8 229, par. 14 fid., 235, par. 33. Bee, also, in this

connection, the chapter entitled Tar CONSTITUTION OF COURTS-MARTIAL,
’Dlg J. A. Gen., 590, par. 8.

y zme 591, par. 10.
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and character of the offense with which he is charged.* He becomes so
entitled in the first instance upon the occasion of his arrest or confinement;
but as the service of charges in this case has no connection with the trial, a
failure in respect to the performance of the duty imposed cannot be made
the subject of a plea in abatement.® The accused also becomes entitled to
be informed of the specific charges against him when the court has been
appointed for his trial, and the time of his arraignment approaches. In this
case he is apprised of the specific offense for which he is to be tried by a
formal service of the charges and specifications which have been referred to
the court for trial. This duty is performed by the judge-advocate, and the
accused is entitled to receive a copy of the charges and specifications a suffi-
cient time in advance of the trial to enable him to secure the necessary
witnesses and make proper preparations for his defense. The statutes are
silent as to the length of time to be allowed for such purpose, and it can
only be said in general terms that it must be reasonable in amount, that is,
sufficient to enable the accused to secure the attendance of his witnesses and
to make the preparations above indicated.®

Waiver of Objections.—A failure, at the arraignment, to take notice of
a variance between the form of a specification to which the accused is called
upon to plead and such specification as it appeared in the copy of the charges
served at his arrest is a waiver of the objection, and the same cannot be
taken advantage of at a subsequent stage of the proceedings.*

Procedure in Respect to Pleas.—It has been seen that a plea alleges
matter of fact, in opposition or reply to a particular charge or specification
which, if substantiated (as in the case of a pardon ora previous conviction
or acquittal), may operate to cause the charge or specification to which it is
addressed to be stricken out or materially amended. The matter relied
upon by the accused in support of the plea should, therefore, be logically
and concisely stated in his plea, which should in general be submitted in
writing. He should also be prepared to substantiate the allegations of the
plea, if necessary, by documentary evidence or by the testimony of witnesses.
The result is to raise an issue on the facts as set forth in the particular plea.
The accused, as the party npon whom the burden of proof is cast by the
pleading, is entitled to be first heard in its support, and in an important
case is entitled to the closing address in reply to the argument or statement
of the judge-advocate. After the accused has made his statement or sub-
mitted his testimony in support of the allegations contained in the plea, the
judge-advocate is entitled to reply and, if he so desires, to submit testimony

1 See, in the chapter entitled CHARGES AND SPECIFICATIONS, the article relating to
the service of charges upon the accused.

? Dig. J. A. Gen., 580, par. 8; 591, par. 10.

3 Ihd., 237, par 89. See, also, U. S. ve. Curtis, 4 Mason, 832,

¢ Dig. J. A. Gen., 287, par. 89.



THE INCIDENTS OF THE TRIAL, 111

in rebuttal. 'When both sides have been fully heard, the court is closed for
deliberation. The judgment of the court after such deliberation is, if for
the accused, that the pleu is sustained, and the charge or specification to
which the plea was addressed is stricken out, or amended in accordance
therewith; if for the judge-advocate, the judgment is that the plea is not
sustained. The accused may then submit any other special pleas for which
he may have valid ground, or, having no such pleas to submit, he passes at
once to the general issue, presently to be explained.

Statutes of Limitation.—Statutes of limitation in criminal cases are
enactments which, if pleaded in defense by a person accused of crime,
operate to deprive the State of the power to try and punish an offender after
the lapse of a specific period, stated in the statute, since the offense was com-
mitted. Statutes of limitation are enacted to secure the prompt punishment
of criminal offenses, and with a view to obtain the attendance of the wit-
nesses at the trial while the recollection of the event is still fresh in their
minds. The period that must elapse in order to constitute a bar to a
prosecution varies in general with the gravity of the offense; in murder
there is no limitation, and a prosecution may be instituted at any time dur-
ing the life of the offender. As there is no common-law limitation as to the
prosecution of criminal offenses, the period of limitation is fixed by statute
in the several States, and by suitable enactments of Congress in respect to
the criminal practice of the United States.’

Limitation as to Military Offenses in General.—The period of time
within which prosecutions must be instituted at military law is fixed by the
103d Article of War, as to all military offenses except desertion in time of
peace, at two years prior to issue of the order for such trial, unless the
offender ‘ by reason of having absented himself, or of some other manifest
impediment, he shall not have been amenable to justice within that period.”’
In view of this Article it is the duty of the Government to prosecute an
offender within a reasonable time after the commission of the offense.*

Limitation in Desertion.—The statute of limitations in desertion ¢ in
time of peace and not in the face of the enemy ’ is fixed at the same period,
but the statute in such case does not begin to run until the end of the period
for which said person was mustered into the service. If the deserter ‘¢ shall

! Anderson’s Law Dictionary. See, also, the article Statutes of Limitation in the
chapter entitled MiLITARY LAW, ETC.

? Dig. J. A. Gen., 124, par. 11. A mere allegation, in a specification, to the effect
that the whereabouts of the offender was unknown to the military authorities during the
interval of more than two years which had elapsed since the offense is not a good
averment of a ‘‘ manifest impediment '’ in the sense of the Article. Ibid., 128, par. 6.

The liability to trial after discharge, imposed by the last clause of Art. 60, eld
subject to the limitation prescribed in Art. 103.* And so held as to the lability to trial
after the expiration of the term of enlistment under Article 48. Ibid., 124, par. 9.

® 13 Opin. Att.-Gen., 462; 15 ibid., 162; 16 idid., 170. Bee, also, In re Bird, 2 S8awyer, 83,
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meanwhile have absented himself from the United States, the period of such
absence shall be excluded in computing the period of the limitation.”’

Limitations, When Operative.—As the most important element in a
statute of limitations is that of time, it is essential that the exact date upon
which the statute begins to run should be known, in order that the court
may be enabled to determine whether it shall operate as a bar to the prose-
cution in a particular case. The time when the general statute begins to-
run is thus fixed, as to the 103d Article of War, by the requirement that, to
constitute a limitation, more than two years must have elapsed between the
commission of the offense and the reference of the case for trial, such refer-
ence in most cases constituting the order for the trial of the case.' A
similar date is fixed in the Act of April 11, 1890, by the provision that the
period of two years is to be reckoned from the arraignment of the accused for
the offense of desertion committed ‘“ in time of peace and not in the face of
an enemy.”’

Suspension of the Statute.—The mere lapse of the statutory period is not
alone sufficient to constitute a valid plea in bar of trial, for during such
period conditions may have existed which operated, during their continu-
ance, to suspend the operation of the statute. The conditions which will
operate to suspend such operation are specified, as to the 103d Article,
in the clause giving the accused the benefit of the statute ‘‘ unless, by
reason of having absented himself, or of some other manifest impediment,
he shall not have been amenable to justice within that period.” By
the absence thus referred to in the 103d Article of War is believed
to be intended, not necessarily an absence from the United States, but
an absence by reason of a ‘‘fleeing from justice,”” analogous to that
specified in Sec. 1045, Rev. Sts., which has been held to mean leaving
one’s home, residence, or known abode within the district, or concealing
one’s self therein, with intent to avoid detection or punishment for the
offense against the United States." Thus it has been held that in a

1108d Article of War. Where the court is constituted for the trial of a particular
case or person, the date of the convening order establishes the time within which the
statute may operate. So where the court is convened for ‘‘the trial of A B and such
other persons as may properly be brought before it,”” the date of the order fixes the
date in the case of A B; the date in subsequent cases being determined, as above stated,
by their official reference for trial.

* Dig. J. A. Gen., 135, par. 14; U. 8. vs. O'Brien, 2 Dill,, 381 ; U. S. vs. White, 5
Cranch C C,, 88, 78; Gould & Tucker, Notes on Revised Statutes, 849 ; State vs. Howell,
89 Mo.. 588. BSee, also, Gen. Court-martinl Orders, No. 20, A. G. O. 1884. A court-
martial in a case of an offense other than desertion sustained a plea of the statute of
limitations in bar of trial for the reason tbat the judge-advocate could produce no
evidence to show that the accused was not within the territerial jurisdiction of the
United States during his absence. Held that such showing was not necessary, and that
it was sufficient that the absence should be any unauthorized absence from the military
service whereby the absentee evades and for the time escapes trial. This construction
of the term *‘ absented himself ’ in the Article corres{}'mds to that placed on the words
** fleeing from justice '’ as used in the statutes of the U. 8. to designate those whom the
statutes of limitation for the prosecution of crimes do not protect. 1did., 125, par. 15.
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case other than desertion it was not essential for the prosecution to be pre-
pared to prove that the accused had been beyond the territorial jurisdiction
of the United States in order to save the case from the operation of the
limitation."

Statute of Limitations in Desertion.—The Act of April 11, 1890, men-
tions but a single cause, ¢ absence from the United States,”” which will have
the effect, during its continuance, to withdraw the case from the operation
of the statute. In time of war, or when the offense of desertion has been
committed ‘‘ in the face of an enemy,” the limitation in the Act of April
11, 1890, is superseded by the general limitation which is contained in the
103d Article of War. .

Statute Applicable to General Courts Only.—The prohibition of the
Article relates only to prosecutions before general courts-martial; it does not
apply to trials by inferior courts. Courts of inquiry may also be convened
without regard to the period which has elapsed since the date or dates of the
-act or acts to be investigated.” Nor does the rule of limitation apply to the
hearing of complaints by regimental courts under Art. 30.*

Pleading.—The limitation is properly a matter of defenss to be specially
pleaded and proved. By pleading the general issue the accused is assumed
to waive the right to plead the limitation by a special plea in bar. But
under a plea of not guilty the limitation may be taken advantage of by
evidence showing that it has taken effect.* The plea being made, however,
‘‘and proved by the record or otherwise, it will devolve upon the prosecu-
tion to rebat it by evidence of such absence, or other impediment, as shall
be sufficient to except the case from the operation of the limitation.”’*

Demurrers.—Demurrers, although not absolutely unknown, are of the
rarest occurrence in the practice of courts-martial. The office of a demurrer
is to raise an issue of law, as distingnished from the issue of fact which arises
when a resort is had to any of the special pleas already discussed; and the
issue of law 8o raised must be decided by the court before the trial can be
farther proceeded with. The defect in a specification to which a demurrer
is addressed must, therefore, be one of substance, that is, the specification

! Dig. J. A. Gen., 123, par. 14.

t 6 Opin. Att.-Gen., 239,

3 Dig. Opin. J. A. Gen., 124, par. 10.

¢ Jbid., par. 13; In re Bogart, 2 S8awyer, 207; In re White, 17 Fed. Rep., 723; In re
Davison, 21 sbid., 618; In re Zimmerman, 80 tdid., 176; G. O. 22, A. G. O., 1898,
A court will not confirm a plea of the statute of limitations ‘‘ before any evidence is
heard. on the ground that the statute of limitations has barred the action ; use until
the facts shall appear on the trial it cannot appear tbat the defendent was not flceing
from justice and, therefore, not entitled to the benetit of the limitation of time. If the
accused is entitled to the benefit of the statute, he may have it upon plea, or upon
evidence under tbe general issue.’” U. 8. vs. White. 6 Cranch C. C., 88. See, also,
U. 8. vs. Cook, 2 Green Crim, Law Rep., 88 (17 Wall., 168), and note on the subject
of pleading statutes of limitation. pp. 96-102; U. 8. #s. Brown, 8 Low., 267; Pursons
vs. Hunter, 2 SBum., 419; U. 8. vs. Watkins, 3 Cr. C. C., 841; U. 8. vs. Smith 4 Day, 121.

§ Winthrop, 886.
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must be defective in some essential respect in regard to the definition or
description of the particular military offense which is alleged to have been
committed, or must fail to set forth facts sufficient to constitute an offense
at military law. In most cases the ground of objection to which a demurrer
is addressed can be better met by a plea to the jurisdiction of the court, or
by one of the special pleas in bar which have already been described; and
where such a course is practicable, the court will in general require the
accased to resort to a plea in preference to a demurrer.’

Judgment on Demurrer.—If the demurrer be sustained, the accused is
not required to plead to the particular specification to which the demurrer
has been addressed; if, on the other hand, the demurrer be not sustained,
the judgment is that the accused answer over, that is, that he be required
to plead the general issne of guilty or not guilty.

Objections to the charges and specifications on account of matter of
substance—as that they do not contain the necessary allegations, or other-
wise do not set forth facts constitauting military offenses—should properly
be made at the outset of the proceedings by one of the special pleas above
described, or they will in general be regarded as waived.?

THE GENERAL ISSUE.

Pleas to the General Issue.—When the several pleas already described,
or such of them as have application to the particular case, have been sub-
mitted in behalf of the accused, and have been decided adversely by the
court, the accused is called upon to plead to the general issue, as distin-
guished from the special ¢ssues raised by pleas in bar, abatement, and the
like; that is, he is required to enter a plea of gmilty or not guilty to the
entire body of charges and specifications on which he is arraigned, or to
such portions of them as have not been disposed of by the pleas already sub-
mitted in his behalf.

Form of Arraignment.—As the charge in court-martial practice rests
upon and is supported by the specifications, the pleas are taken, first to the
specifications in support of the charge, and then to the charge to which they
relate. The first charge and its specifications having been disposed of, the
second charge with its specifications is next disposed of in a similar manner,

! In the few recent instances in which the demurrer has been restorted to, the specific
ground of objection could bave been better and more adequately presented in the form
of a plea either to the juriediction of the court or in bar of a particular charge or
specification. In a great majority of cases, therefore, it will be proper for the judge-
advocate, after having ascertained the precise ground of objection to which the demurrer
is addressed, to advise the court to decline to entertain the objection in the form of
a demurrer and to direct the accused to state his objection in the form of an
appropriate plea. If, as is sometimes the case, the ground of demurrer constitutes
matter of defense merely, the accused should be udvised to embody the same in his
defense by submitting oral or written testimony in its support.

% Dig. J. A. Gen,, 591, par. 9.
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followed by the third, fourth, etc., until all have been covered by pleas of
guilty or not guilty. Inmaking the arraignment, the judge-advocate reads to
the accused, both standing, the first charge with its specifications. He then
addresses him as follows: ‘ You have heard the charge and specification pre-
ferred against you; how say you to the first specification, guilty or not
guilty ?”°  The accused is then similarly arraigned upon the other charges,
if any such there be, and his pleas are taken and entered upon the record.
It is a fundamental principle of pleading that a plea to the gemeral issue
must cover every part of the charges and specifications. It is not necessary,
however, that the plea should be the same—not guilty, for example—as to
an entire specification, but that every portion of it should be covered by a
plea of either guilty or not guilty. Words or clauses may be excepted from
the major plea by pleading guilty to the specification ‘‘ except of the words,*’
etc., ‘“ and of the excepted words not guilty.”

Plea of Guilty, Effects.—If the accused be subject by statute to the
Articles of War, and if the offense charged be a violation of military law,
the defendant by a plea of ¢‘ guilty *’ submits himself to the jurisdiction of
the court, admitting that it has jurisdiction over both person and offense.’

Statements Inconsistent with Plea.—It not unfrequently happens npon
trials of enlisted men that the accused, in pleading guilty, will proceed to
make & statement (verbal or written) to the court which is in fact incon-
sistent with the plea. In such a case the counrt will properly counsel the
accused to plead not guilty, and, this plea being entered, will proceed to a
trial and investigation of the merits, the judge-advocate introducing his
proof precisely as under an ordinary plea of not guilty.’

Withdrawal of Plea. —A court-martial is authorized in any case, in its
discretion, to permit an accused to withdraw a plea of not guilty and substi-
tute one of guilty, and vice versa, or to withdraw either of these general pleas
and substitute a special plea. Where, therefore, the accused applies to be
allowed to change or modify his plea, the court should in general consent,
provided that the application is made in good faith and not for the pur-
pose of delay, and that to grant it will not result in unreasonably protract-
ing the investigation.’

Introduction of Testimony after Plea of Guilty.—It is a general rule of
criminal law that where the accused pleads guilty no testimony on the

! Dig. J. A. Gen., 592, par. 11. See, also, In re Davison, 21 Fed. Rep., 618; In re
Zimmerman, 80 id., 176;, Vanderheydin vs. Young, 11 Johns., 160.

* Dig. J. A. Gen., 588, par. 8.

3 Ibid., 590, par. 7. Thus in a case where the accused, being evidently ignorant of
the forms of law, pleaded guilty to an artificially worded charge and specification, and
immediately thereupon made a verbal statement to the court of the particulars of his
conduct, setting forth facts quite incongruous with his plea, and no evidence whutever
was introduced in the case, Aeld that the statement, ather than the plea, should be re-
garded as the intelligent act of the accused, and that, upon considering both together,
the accused should not be deemed to have confessed his guilt of the specific charge.
Ibid., 589, par. 8.
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merits is to be introduced. But, in military trials, the court, even against
the objection of the accused, may, in its discretion, call npon the judge-
advocate to offer evidence, or approve of his doing so, in a case where such
evidence is deemed to be essential to the due administration of military jus-
tice." An accused cannot be allowed, by pleading guilty, to shut out testi-
mony where the interests of the service require its introduction. But in all
cases where evidence is introduced by the prosecution after a plea of guilty,
the accused should of course be afforded an opportunity to offer rebutting
evidence, or evidence as to character, should he desire to do so.*

While it cannot properly be ordered by a commander that courts-martial
convened by him shall not receive pleas of guilty, or shall take evidence on
the merits notwithstanding pleas of guilty are interposed by the accused, it
is yet proper and in general desirable, particularly in cases of enlisted men,
and especially where the specifications do not fully set forth the facts of the
case, that the prosecution should be instructed or advised to introduce, with
the consent of the court, evidence of the circumstances of the offense, where
the plea is guilty equally as where it is not guilty. This for the reason that
the conrt may be better enabled correctly to appreciate the nature of the
offense committed and thus to estimate the measure of punishment proper to
be awarded; and further that the reviewing authority may be better enabled
to comprehend the entire case, and to determine whether the sentence shall
be approved or disapproved (in whole or in part), or shall be mitigated or
(wholly or in part) remitted." Where indeed the scntence is not dis-
cretionary with the court, the former reason does not apply, though in such
case the evidence may be desirable as the basis for a recommendation by the
members. DBut where the sentence is mandatory the latter reason applies
with the greater force, since the mandatory punishments under the Articles
of War are in general of the severest quality, and the reviewing officer in
acting upon the same is called upon to exercise an especially grave discretion.
In capital cases particularly, it is most important that all the facts of the

! The principle that in cases in which the plea is guilty the court should take testi-
mony where necessary to the comprehending of the facts and the doing of ljustice.
though apparently in a measure lost sight of at a later period, was clearly enunciated in
early General Orders of the War Department. ‘i'hus in G. O. 238 of 1830, Maj.-Gen.
Macomb (commanding the Army) expresses himself as follows: ‘In every case in
which a prisoner pleads guilty it is the duty of the court-martial, notwithstanding, to
receive and to report in its proceedings such evidence as may afford a full knowledge of
the circumstances ; it being essentinl that the facts and particulars should be known to
those whose duty it is to report on the case, or who have discretion in carrying the
sentence into effect.”  And see G. O. 21, of 1883, to a similar effect. Dig. J. A. Gea.,
587, par. 1, note.

* Dig. J. A. Gen., 587, par. 1.

3 Jbid., par. 2. Where the accused pleads guilty, and the specification does not fully
set forth the particulars of the offense, the court is authorized to call upon the judge-
advocate to introduce testimony sufficient to inform itself, as well as the reviewin
officer, as to the extent of the criminality involved in the offense and the measure of
punishment proper to be imposed. Ibid., 816, par. 9.
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case—all circumstances of extenuation as well as of aggravation—should be
exhibited in evidence.'

Wherever, in connection with the plea of guilty, a statement or confes-
sion, whether verbal or written, is interposed by the accused, both plea and
statement should be considered together by the court; and if it is to be
gathered from the statement that evidence exists in regard to the alleged
offense which will constitute a defense to the charge or relieve the accused
from a measure of culpability, the court will properly call upon the judge-
advocate to obtain and introduce such evidence, if practicable.®

1 Dig. J. A. Geun., 587, par. 2. In practice the absence of evidence to illustrate the
offense has been found peculiarly embarrassing in cases of deserters. In & majority of
these cases in which the plea is ** guilty” the record is found to contain no testimony what-
ever; and a full and intelligent comprebension of the nature of the offense—whether
desired upon the original review of the Froceedings or upon a subsequent application for
remission of seutence—is thus in many instances not attainable.* lbid., 585, par. 2.

It not uufrequently happens upon trials of enlisted men that the accused, in pleading

ilty, will proceed to make a statement (verbal or written) to the court which is in
ﬁi:t tnconsistent with the plea. Thus in a case where the accused, being evidently
ignoraut of the forms of law, pleaded guilty to an artificially worded charge and specifi-
cation, and immediately thereupon made a verbal statement to the court of the particu-
Jars of his conduct, setting forth facts quite incongruous with his plea, and no evidence
whatever was iniroduced in the case, %eld that the statement, ruther than the plea,
should be regarded as the intelligent act of the accused, and that, upon considering both
together, the accused should vot be deemed to have confessed his guilt of the specific
charge. Iu such a case the court will properly counsel the accused to plead not guilty,
and, this plea being entered, will proceed to a trial and investigation of the merits, the
jud&e-advocate introducing his proof precisely as under an ordinary plea of not guilty.
And where, with a plea of guilty, there was offered by the accused a written statement
setting forth material circumstances of eztenuation, and the court without taking any
testimony whatever, or apparently regarding the statement, proceeded to conviction and
sentence, advised—the case being one in which the sentence bad been partly executed—
that this action constituted a reasonable ground for a remission of a portion of the
punishment. Jbid , par. 8.

Statements inconsistent with the plea have not rarely been made in cases like /arceny,
where several distinct elements are required to constitute a crime in law. For example,
a soldier will plead guilty to a charge of larceny, and thereupon make a statement dis-
claiming the peculiar {ntent (antmus furands) necessary to the offense, thus really
admitting only an unauthorized taking. In such cases the court will properly instruct the
accused that he should change his plea to not guilty, and if he declines to do so will
properly call upon the judge advocate to introduce evidence showing the actual offense
committed. Ibid., 59", par. 6.

* Dig. J. A. Gen., 589, par. 4. It has not unfrequently happened that enlisted men
charged with desertion have, in connection with a plea of guilty, made a statement
disclaiming having had. in absenting themselves, any {ntention of abandouinf the ser-
vice, and stating facts which, if true, constitute absence withoutleave only. In such a
case the accused cannot in general fairly be convicted of desertion in the absence of an
investigation, and the court will properly, therefore, induce bim to change his plea to
not guiity, or direct thid plea to be entered and take such evidence as may be attainable
to show what offense was actually committed.t Idid., par. 5. See, also, note to par. ante.

* 8ee views of the Judge-Advocate General, relating to the subject of this paragraph, published
in G. C. M. O. 69, Hdqrs. of Army, 1877,

+ The views of the Judge-Advocate General as presented above have been adopted in the General
Orders of the War Department and in numerous orders of the various military department, etc., com-
mands. InG.C.M. O 2 War Dept.. 1872, the Secretary of War observes, in regard totwo cases of sol-
diers, as follows: * The written stat t bmitt ‘rfv»y the d are contradictory of their pleas
of *guilty.' The court should have regarder these statements as neutralizing the effect of their pleas,
and should have had the accused instructed as to their legal rights, and advised to change their pleas
with a view to the hearing of testimony. It not unfrequently happens that soldiers do not understand
the legal difference between absence without leave and desertion, or are wholly unable to discriminate
as to the grade of their offenses, as determfned by their motives. They thus sometimes ignorantly
xleud gulity and are sentenced for crimes of which they may be actually innocent. The proceedings,
ndings, and sentences are disapproved.” And see G. C. M. O. 31, War Dept., 1876.




118 MILITARY LAW.

Standing Mute.—The 89th Article of War provides that ‘“ when a
prisoner, arraigned before a general court-martial, from obstinacy and delib-
erate design stands mute or answers foreign to the purpose, the court may
proceed to trial and judgment as if the prisoner had pleaded not guilty.”
In the early history of criminal trials in England there was a doubt as to
whether a person could be convicted of felony and punished capitally who
had not entered a formal plea of gnilty or not guilty to an indictment for a
crime amounting to felony at common law. This doubt was removed by
statute in England in 1772," and the practice of courts-martial in this respect
was made to conform to that of the criminal courts by the insertion of an
appropriate provision in the Articles of War. The provision so inserted
was embodied, substantially in its present form, in the American Articles of
177e.

It will be observed, however, that the 89th Article prescribes a form of
procedure where the prisoner ‘‘ from obstinacy and deliberate design stands
mute or answers foreign to the purpose.”” Where the failure to plead results
from a visitation of God,’ that is, from a canse beyond the control of the
prisoner,® the fact is bronght to the attention of the court by the interposi-
tion of a suitable plea in bar of trial, the procedure under which will develop
the precise nature and extent of the inability to plead, which is alleged in
behalf of the accused, and will enable the court to apply an adequate and
appropriate remedy.*

Nolle Prosequi.—The court having been organized and sworn, and the
accnsed having been arraigned and his pleas to the several charges and
specifications having been entered, the court is fully in possession of the case,
and the accused is in general entitled to have the trial carried forward to a
conviction or acquittal. ¢ A prosecution before a court-martial, however,
proceeds in the name and by the anthority of the Government. The United
States, therefore, through the Secretary of War or the military commander
who has convened the court, may require or authorize the judge-advocate to
enter a nolle prosequi in a case on trial (or, less technically, withdraw or dis-
continne the prosecution), either as to all the charges, where there are several,
or as to auy particular charge or specification. But the judge-advocate can-
not exercise this authority at his own discretion, nor can the court direct
it to be exercised.’”*

112 Geo. III., ch. 20.

* 2 Hale, PI. Cr., 817.

2 For a case in point. see Adye, 182, note.

¢ Macomb, § 64; O’Brien, 247; DeHart, 136 Benét, 107; Ives, 111; Winthrop, 326;
Hough, 754; Simmons, § 552.

‘%ig. J. A. Gen., 586 ; see, also, Digest, 815, par. 7; ibid., 458, par. 10.

In the British service it is held that the crown and the conveniufg anthority may
enter a nolle prosequi at any stage of the proceedings. This power is deduced from
the undisputed power of the crown to enter a molle prosequi at any time in a crimi-
nal case. Clode, Mil. Law, 125 ; Regina vs. Allen, 1 B. & S., 855.
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THE HEARING.
THE PROSECUTION.

Testimony for the Prosecution. —The arraignment having been completed,
the trial proper begins with the introduction of the testimony in behalf of
the United States. The judge-advocate, as the prosecutor in behalf of the
Government, may open the prosecution with a statement of the case against
the accused which he proposes to establish by the testimony of witnesses.
Unless the case presents some nnusual complications, however, or unless it
may become necessary to rely largely upon circumstantial evidence in support
of the case for the prosecution, the judge-advocate rarely avails himself of
this privilege in practice, but relies upon the charges themselves to convey
to the court an outline of the case which he proposes to establish.’

Introduction of Witnesses.—The first witness for the prosecution is then
called and duly sworn by the judge-advocate. While taking the oath the
witness stands, his ungloved right hand raised. The judge-advocate, also
standing, then administers the oath to the witness by repeating it in the
following form: ¢ You, A—— B——, do swear, (or afirm), that the
evidence you shall give, sn the case now in hearing, shall be the truth, the
whole truth, and nothing but the truth. So help you God.”” When the
prescribed form of oath has been administered by the judge-advocate, the
witness signifies his acceptance of the obligation by saying ¢ I do,” or by
adding thereto the concluding words of the oath itself, ¢ I do, so help me
God.”” In the administration of the oath, any form which the witness
regards as of peculiar binding force may be administered in addition to that
required by law; but the oath or affirmation prescribed in the 92d Article
of War, being a statutory reqnirement, must be administered in every case.’
A witness who has once been sworn in a particular case and has testified,
is not required to be resworn on being subsequently recalled to the stand
by either party.®

! Ives, 129 ; Winthrog, 897. The judge-advocate in his character as prosecutor
cannot be interfered with. Ives, 233. In the Stanley-Hazen court-martial the court
refused to direct the judge-advocate to proceed with the trial of General Hazen, us
requested by General Stanley. The judge-advocate claimed the right to bring for-
ward his cases in the order which he saw fit. The court declined to interfere. Such
interference, indeed. would have heen quite beyond its power. Other than the judge-
advocate, who by the 90th Article of War is ‘‘ required to prosecute in the name of
the United States,” our military law and practice recognize no official prosccutor.
The party who i8 in fact the accuser or the prosecuting, witness is. in important
cases, not unfrequently permitted by the court to remain in the court-room and advise
with the judge-advocate during the trial, if the latter requests it ; and in some cases
he has been allowed to be accompanied by his own counsel. If such a party is to
testify, he should ordinarily be the first witness examined ; this course, however, is
not invariable. Dig. J. A. Gen., 619. See, also, 458, ibid., Far. 11.

*The Article does not prescribe by whom the oath shall be administered. By the
custom of the service it is administered by the judge-advocate. When the judge-
advocate himself takes the witness-stand. he is properly sworn by the president of the
court. I¥d., 107, par. 2.

3 This Article prescribes a single, specific form of oath to be taken by all witnesses,
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Objections to Competency.—If there are objections to the competency of
the witness, they are raised before the oath has been administered. If the
canse of incompetency be known to exist, the party objecting must raise the
objection at this time or it will be deemed to have been waived.' Until they
are called npon to testify, none of the witnesses are permitted to appear in
court, or to listen to the testimony of others, save in the case of an expert,
whose testimony, being in the nature of an opinion, is, or may be, based
upon that of other witnesses. While waiting to give their testimony the
witnesses are separated, if need be; when the occasion is such as to make
that course necessary, suitable precautions may be taken to prevent their
communicating with each other during the trial of the case.®

Method of Examination.—After having been identified and sworn, the
witness is first examined by the judge-advocate. ‘¢ The first question put to
him will ordinarily be for the purpose of determining his identification of
the accused; the second, when practicable, should be in such form that the
answer may show that the witness was so placed as to personally know some-
thing about the matter set forth in the specifications; while the third and
subsequent interrogatories should be such as to elicit all the facts, whether
they consist of words or actions, that may have come within the witness’s
personal knowledge.””* When the direct examination has been concluded
the fact is announced by the judge-advocate, and an opportunity is given
the accused to cross-examine the witness.' After the cross-examination has
been completed the witness may be re-examined by the judge-advocate, after
which he may be re-examined by the accused. If the accused desires to
examine the witness in respect to matters not developed during the examina-

The Coustitution, however, (Article I of Amendments.z has provided that Congress shall
make no law prohibiting the free exercise of religion. Where, therefore, the pre-
scribed form is not in accordance with the religious tenets of a witness, he should be
permitted to be sworn according to the ceremonies of his own faith or as he may
deem binding on his conscience. Dig. J. A. Gen., 107, par. 1. The reswearing of a
witness will not affect the validity of the proceedings. Ibid., 108, par. 8.

1 See the title Competency of Witnesses in the chapter entitled EVIDENCE.

? Witnesses should not in general be admitted to the court-room, but should be
kept as far as practicable apart until required to appear apd give their testimony. But
that a witness or witnesses may have been permitted to remain in the court-room and
hear the testimony of witnesses previously called cannot affect the legality of the pro-
ceedings. Dig. J. A. Gen,, 753, par. 15,

Before the examination of any particular witness is begun it is customary for the
court to require the others to retire. If a witness remains in court after such a request,
by a mistake or otherwise, the court will decide whetber or not he shall be examined ;
but whether or not it is essential to the discovery of truth that the witnesses shall
be thus examined out of hearing of each other is a matter within the discretion of the
court.* Manual for Courts-martial, 41.

3 Manual for Courts-martial, 41.

¢ Macomb, §§ 77-86; O'Brien, 251-267; DeHart, 150-161; Benét, 125; Ives, 131;
Winthrop, 899-406; Tytler, 161; Simmons, §§ 569-587 ; Clode. Mil. Law, 27; Man.
Mil. Law, 606, 607 ;: Man. for Courts-martial, 41-45; Harwood, 98-1068 ; Adye, 175.

* 1 Greenleaf, § 431.
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tion in chief, his proper course is to snmmon the witness to testify in his
behalf at a later stage of the trial. If his questions be few in number,
however, they may, with the consent of the court, be put while the witness
is on the stand.' After the judge-advocate and the accused have completed
their examination of a particular witness, an opportunity is afforded to the
members of the court to propound questions. In strictness, the court may
put questions at any time; they are properly put, however, after the witness
has been regularly examined by the parties.’

Reducing Questions to Writing.—Questions are reduced to writing by
the party with whom they originate, and are put by the judge-advocate, who
records the answers, as they are made, in the exact words of the witness.
Arguments, motions, pleadings, and other matters of like character arising
in the course of the trial, are similarly reduced to writing. In cases in
which a stenographer is employed to take down the testimony, the questions
are put and answered viva voce, a8 in ordinary civil procedure.

Reading over Testimony to Witness. —The examination of the witness
having been concluded, his testimony, or a portion of it, may be read over
to him with a view to the correction of inaccuracies, if he request it, or if
the court, for some special reason, considers such reading necessary.* He is
then permitted to retire. Should he be recalled to testify at a subsequent
stage of the trial, it is not necessary to re-administer the oath; it is sufficient
to call his attention to the fact that he has already been sworn and that the
binding force of the oath remains unimpaired.*

Leading Questions.—In the examination in chief, what are called leading
questions, that is, questions which suggest the answers which it is desired
that the witness shall make, or which, embodying a material fact, are sus-
ceptible of being answered by a simple Yes or No, if objected to by the op-
posite party are rejected by the court. 'This rule, however, is to be under-
stood in a reasonable sense, for otherwise the examinations might be most
inconveniently protracted. To abridge the proceedings, the witness may be
led at once to points on which he is to testify and the acknowledged facts

! Winthrop, 401 ; Ives, 183; DeHart, 159.

* *“The manner in which witnesses are to be examined lies cbicfly within the discretion
of the court. The grent object is to elicit the truth from the witness; but the character,
intelligence, moral courage, bias, memory, etc., of witnesses are so varied as Lo require
an almost equal variety in the manner of {nterrogation nccessary to attain that end.” %
Manual for Courts-martial. 41, par. 2.

? The reading of previous proceedings and of testimony for approval will be dis.
pensed with, unless, for special reason such reading be considered necessary by the court,
or unless a witness desires to have certain part of his testimony read over for correction.
Circular No. 27, A. G. O., 1897. A witness who has given his testimony should in
ﬁenersl be allowed to modify the same where he desires to do so {n a material particular.

ut where the court has refused to permit a witness to correct his statement as recorded,
suoh refusal need not induce a disapproval of the proceedings unless it appear that the
rights of the accused have thus been prejudiced. Dig. Opin. J. A. Gen., 753, par. 14.
¢ A Ibid., 108, par. 3.

* 1 Greenleaf, § 481.
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in the case already established may be recapitulated to him. The rule is,
therefore, not applicable to that part of the examination which is merely
introductory.’

In certain cases, however, leading questions may be put. They are per-
mitted during the cross-examination and, during the direct examination, as
has been seen, in respect to matters introductory to the material part of the
inquiry; or when the witness appears to be hostile to the party calling him; or
is reluctant or unwilling to testify, or, from evident want of recollection, which
a suggestion may assist, makes an omission in his testimony; and in cases
where the mind of the witness cannot be directed to the subject of inquiry
without particularization. The question whether a particular question is or
is not leading, and if so whether it can be put, is a matter to be determined
by the court in every instance.®

Objections to Testimony.—A question having been put by either party,
the other party to the proceedings, or even a member of the court, may
object to its being answered upon the ground that it is leading or irrelevant,
or that the answer called for is hearsay, or in the nature of opinion, or
otherwise properly subject to objection in accordance with some established
rule of evidence.® The nature of the objection must be stated in every case,
as that the question is leading, irrelevant, or the like; and the party object-
ing may, if necessary, submit argument in its support, to which the party
proposing the question is entitled to reply. If the reason for the objection
be at once apparent, or when both sides bave been heard as to its admissi-
bility, the court is cleared and closed and the court determines, by a
majority of votes, whether the question shall be put.* _

Questions by Court.—Questions by the court, that is, questions which
have been agreed to, or determined on, by the court in its collective capacity,
are, of course, not subject to objection. Questions by a member or by a
party, however, may be objected to by another member or by the opposite
party; if objected to, and if the objection be sustained, such a question is
recorded as a ‘‘ question by a member’’ and not as a ‘ question by the

! Manual for Courts-martial, 41; 1 Greenleaf, § 434.

* 1 Greenleaf on Evidence, §§ 434, 435; 1 Wharton, Evid., § 449-504; 1 Starkie,
149, 150 ; U. 8. vs. Angell, 11 Fed. Rep., 35, 39. In commencing the examination of a
witness, it is a leading of the witness, and objectionable, to read to him the charge and
specification or specitications, since he is thus instructed as to the particulars in regard
to which he is to testify and which he is expected to substantiate.* So to read or state
to him in substance the charge, and ask him ‘what he knows about it,” or in terms to
that effect, is loose and objectionable as encournging irrelevant and hearsay testimony.
The witness should simply be asked to state whut was said and done on the occasion, etc.
A witness should properly also be examined on specitic interrogatories, and not be called
upon to make a general statement in answer to a single general question.t Dig. J. A.
Gen., 394, par. 5.

3 Sve, post, the chapter entitled EVIDENCE. )

4 Mucomb, § 78; DeHart, 155; Benét, 128; Ives, 181; Winthrop, 404 ; Harwood, 99.

* Compare (. 0. 12, Dept. of the Missouri, 1862; do. 86, id., 1863; do. 29, Dept. of California, 1865;
do. 67. Dept. of the South, 1874,

+See G C. M. O., 14, A4, Dept. of Dakota, 1877.
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court” in the ordinary form. For this reason questions by members are
snbmitted informally to each member in turn, and if approved they become
questions by the court and, as such, are not open to objection.’

Conduct of the Prosecution.—A competent judge-advocate will properly
be left by the court to introduce the testimony in the form and order deemed
by him to be the most advantageous and, generally, to bring on cases for
trial and conduct their prosection according to his own judgment.* His
duty in this respect, however, will depend upon the rank of the accused,
the offense with which he is charged, his ignorance or want of intelligence,
and, to some extent, npon the fact that he is or is not defended by counsel.*

The duty of the judge-advocate toward the accused should not be

regarded as confined to the limited province of counsel for the prisoner as
the same is indicated in the 90th Article of War. Where the accused is
ignorant and inexperienced and without counsel—especially where he is an
enlisted man—the judge-advocate should take care that he does not suffer,
upon the trial, from any ignorance or misconception of his legal rights, and
has full opportunity to interpose such pleas and make such defense as may
best bring out the facts, the merits, or the extenuating circumstances of his
case.*
The judge-advocate should therefore advise the accused, especially when
ignorant and unassisted by counsel, of his rights in defense—particularly of
his right, if it exists in the case, to plead the statute of limitations, and of
his right to testify in his own behalf. A failure to do so, however, will not
affect the legal validity of the proceedings; though if it appear that the
accused was actually ignorant of these rights, the omission may be ground
for a mitigation of sentence.®

Prosecutor.—Our military law and practice recognize no official prose-
cutor other than the judge-advocate, who by the 90th Article of War is
“¢ required to prosecute in the name of the United States.”” The party who
is in fact the accuser or the prosecuting witness is, in important cases, not
unfrequently permitted by the court to remain in the court-room and advise

1 Simmous, § 595; DeHart, 156; Winthrop, 404.

* Dig. J. A. Gen., 458, par. 11. Compare G. C. M. O, 97, Dept. of Dakota, 1878; do.
38. Dept. of Texas, 1878; and, as to the civil practice, United States vs. Burr, 1 Burr’s
Trial, 85, 469; Lynch vs. Benton, 8 Rob., 105; Davany vs. Koon, 45 Miss., 71.

z Macomb, §§ 74-97; O’Brien, 282; DeHart, 112; Benét, 124-184; Ives, 124; Winthrop,
894 ; 2(S)immons, § 550 ; Clode, Mil. Law, 104; Man. Mil. Law, 64; Man. for Courts-mar-
tial, 20.

¢ Dig. J. A. Gen., 458, par. 12. For the judge-advocate to counsel the accused, when
a soldier or inferior in rank, to plead guilty must in general be unbefitting and inad-
visable. But where such plea is voluntarily and intelligently made, the judge-advocate
should properly advise the accused of his right to offer evidence in explanation or
extenuation of his offense, and if any such cvidence exists should assist him in securlnﬁ
it. And where no such evidence is attainable in the case, the judge-advocate shoul
still see that the accused has an opportunity to present a ‘‘statement,” written or verbal,
to the court. if he has any desire to do so. ~I¥d., par. 13.

§ Ibid., 462, par. 28.
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with the judge-advocate during the trial, if the latter requests it; and in
some cases he has been allowed to be accompanied by his own counsel. If
guch a party is to testify, he shonld ordinarily be the first witness examined ;
this course, however, is not invariable.’

Close of the Case for the Prosecution.—When all the witnesses for the
prosecution have been called and examined and such documentary evidence
as the judge-advocate may desire to introduce has been submitted to the
court, the judge-advocate announces that ‘‘ the prosecution here rests.’’
This to enable the accused to know when the case of the prosecution is com-
plete and the testimony in support thereof fully before the court.

THE DEFENSE.
DEFENSES.

-

Nature and Character.—The matter offered by an accused in opposition
to or in rebuttal of the case established by the prosecution is called the
defense. Defenses vary considerably in point of sufficiency or legal validity;
some being a complete answer to the charges, and others operating merely
to reduce the degree of criminality, or to diminish the gravity of the offense
which is shown to have been committed. Where the testimony submitted
in behglf of an accused is sufficiently strong to absolutely negative the alle-
gations of the charges and specifications the defense is said to be complete ;
as where absolute want of criminal capacity is established in respect to the
accused, or where an act charged was done in obedience to the lawful orders
of a military superior, etc. A complete defense, however, is not always
necessary. It has been seen that, in order to warrant a conviction, the
court must be convinced of the guilt of the accused beyond a reasonable
doubt; where, therefore, the testimony submitted by the prosecution in sap-
port of a particular charge falls short of this standard the accused is entitled
to an acquittal as to such charge or specification; and the matter thus sub-
mitted in behalf of the accused is said to constitute a sufficient or valid
defense. The principal defenses will now be considered.

Want of Criminal Capacity.—As the law presumes all persons to be
capable of enjoying legal rights and of performing legal duties, it also pre-
sumes their capacity to violate the law, that is, to commit criminal offenses.
When, therefore, a person is charged with the commission of a criminal
offense the presumption of criminal capacity attends such a charge, and the
burden of proving the existence of such a want of capacity as will serve to
deprive the act of all criminality, or diminish it in character or degree, rests
upon the accused.

If there be immaturity in respect to age, or mental unsoundness, or if the
person is so deficient in intellect or nnderstanding as not to be conscious of

' Dig. J. A. Gen., 619,




THE INCIDENTS OF THE TRIAL. 125

or capable of controlling his actions, his responsibility for them and for their
harmfal consequences either ceases to exist or is considerably modified. For
acts over which he has no control, or as to which he is incapable of forming
or cherishing an intention, he has no responsibility whatever. If he is
dangerous to society, the law provides methods by which such restraint may
be placed upon his movements as is necessary to the well-being of the com-
munity at large. If there be periods or occasions during which he is of sound
mind, as to such periods he is fully accountable for his acts. If his mental
faculties are merely impaired, the nature and extent of his responsibility is
a question of fact to be determined by the court; the presumption being in
all cases that an accused person is mentally sound and therefore responsible
for his acts, and the burden of proving the existence of mental unsoundness
or other incapacity lies upon the defense and must be established by the
testimony of witnesses. ~

Such want of capacity to commit crime may be due to mental or physical
causes; under this head fall:

(1) Infancy.—It is a well-established principle of criminal jurisprudence
that children under seven are not only presumed to be incapable of commit-
ting crime, but the presumption is regarded by the counrts as conclusive so
soon a8 the age of the offender has been satisfactorily established. Between
seven and fourteen the presumption of law is against such capacity, but is
subject to rebuttal by evidence showing proper intelligence and knowledge
of the character and consequences of the act in question; between the ages
of fourteen and twenty-one the same presumption prevails as in the case of
a person of full age.

(%) Idiocy and Lunacy, orInsanity.—An idiot is a person who has been
defective in intellectnal powera from birth or from a period before the mind
received the impression of any idea. Omne born deaf, dumb, and blind is
looked upon by the law as in the same state with an idiot. Idiocy is
regarded at law, not as the condition of a deranged mind, but as an absence
of all mind, involving, as a consequence, an absolute incapacity to commit
crime.

Insanity.—Insanity, or lunacy, differs from idiocy in that the impair-
ment of mental faculties is, or may be, casual and occasional, rather than
permanent. Such periods of mental soundness are called lucid infervals,
and an accused person as to such periods is fully accountable as to his acts.

Test of Capacity in Case of Insanity.—It has been seen that the test of
responsibility for crime lies in the capacity or power of the person to commit
the act; and the inquiry is whether the accused was capable of having and
did have a criminal intent and the capacity to distinguish between right and
wrong in reference to the particular act charged.’ The test of responsibility

1. 8. v. Young, 25 Fed. Rep., 710; Guiteau’s Case, 10 ¢did., 161; Kansas vs. Nixon,
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where insanity is asserted is as to the capacity of the accused to distingnish
between right and wrong with respect to the act, and the absence of delu-
sions respecting the same. If the accused knew what ho was doing and that
the act was forbidden by law, and had power of mind enougk to be conscious
of what he was doing, he was responsible;' in other words, had the accused
the power to distinguish right from wrong, and the power to adhere to the
right and avoid the wrong? If so, he is responsible for the consequences of
his act.

Drunkenness.’—While drunkenness is no excuse for crime,’ and one who
becomes voluntarily drunk is criminally responsible for all offenses committed
by him while in this condition, yet the fact of the existence of drunkenness
may be proper evidence to determine the question of the species or grade of
crime actually committed, especially where the point to be decided is whether
the accused was actuated by a certain specific intent. Thus the fact and
measure of the drunkenness of the accused may properly be considered by
the court as affecting the question of the existence of an animus furandi in
a case of alleged larceny.* )

4 Pac. Rep., 159; Oregon vs. Murray, 5 ibid., 55. For a full discussion of insanity as a
defense, see Guiteau's Cuse, 10 Fed. Rep., 161, and 25 id., 715.

! Kansas vs. Nixon, 82 Kan., 205; id., 4 Pac. Rep., 1569.

% As to the offense of drunkenness in general at military law, see the 88th Article in
the chapter entitled THE ARTICLES OF WAR.

3 Coke, in laying dpwn the doctrine, now general, that drunkenness does not exten-
uate but rather aggravates the offense actually committed, says: ‘‘It is a great offense
in itself.” Beverly’s Case, 4 Coke, 123, . 8o ‘‘the law will not suffer any man to
privilege one crime by another.” 4 Blackstone Com., 26. ‘*The vices of men cannot
constitute an excuse for their crimes.” Story, J., in U. 8. vs. Cornell, 2 Mason, 111.

¢ Dig. J. A. Gen., 878, par 1. The following are illustrations of the rule:

1. Thus in a prosecution for passing counterfeit money, the defendant may show
that he was so intoxicated at the time as to be unable to distinguish between good and
spurious moner.

2. In an {ndictment for larceny, it might be shown that the defendant was too
intoxicated to distinguish the property from his own of similar appearance, or that he
was too confused and bewildered to form an intention of stealing, or to know he
was doing so.

8. So when a person is indicted for perjury in having falsely described a former
transaction, he may show in defense that he was 8o grossly intoxicated at the time and
place where the transaction occurred that he could not then correctly understand what
was done, and so in misstating it in court he did not do so knowingly and corruptly.

* 4. So a person indicted for ‘knowingly’ voting twice at the same election—under
a statute—may prove he was so intoxicated the second time as to be unable to know
he had voted before,

“5. On a charge of ‘assault with intent to kill.’ in order to convict of the whole
offense the specific {ntent must be proved to exist ; it is not necessarily inferred from the
mere fact of the assault, although the mode and manuer of the assault may be sufficient
to prove it. If, therefore, the accused was really too drunk to be capable of forming
any intention whatever, and none such had ever existed before, it would be a defense to
that part of the charge, though not to the minor offense of a common assault.

8. Bo, if a statute defining murder in the first degree requires it to be done ‘delib-
erately and premeditately,’ evidence that the defendant was too much intoxicated to
deliberate and premeditate is certainly competent: and if the jury find the fact to be
80, and there was no evidence of a prior premeditation, it would be warranted, if not
required, in finding not fuilty of that degree of murder.

* 8o, in such cases, evidence of intoxication is competent upon the question whether the
killing sprang from premeditation, or from sudden passion excited by inadequate provo-
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Drunkenness caused by morphine or other drug prescribed by a medical
officer of the army or a civil physician may constitute an excuse for a breach
of discipline committed by an officer or soldier, provided it quite clearly
appears that this was the sole cause of the offense committed, the accused
not being chargeable with negligence or fault in the case.’

At military law, where drunkenness (the fact of the existence of which
may always be put in evidence) has entered into the commission of a specific
offense requiring a peculiar deliberate intent (such as desertion, mutiny, or
disobedience of orders), it will in general be more logical, as well a3 more
just, to charge the offender, not with the specific offense, but with the
drunkenness as an aggravated disorder, under Article 62. Where it is shown
that the accused became drunk in the company of a military superior, who
drank with him or exerted no authority to prevent his indulging to excess,
this fact should avail materially to mitigate the sentence imposed upon him
by the court. In such a case, indeed, it is the superior who mainly deserves
trial and punishment.® '

Compulsion.—The requirement of the 43d Article of War that ‘¢ if any
commander of any garrison, fortress, or post is compelled by the officers and
soldiers under his command to give up to the enemy or to abandon it, the
officers or soldiers so offending shall suffer death or such other punishment
a8 a court-martial may direct,”’ constitutes a typical instance of compul-
sion amounting to a complete defense in the case of a commanding officer
charged with the surrender of a post or fortified place committed to his
charge. The character of the constraint or compulsion referred to in the

?tlion; that is, whether the intent to kill preceded the provocation or was produced
t.
it BRut inadequate provocation for a sober man, insufficient to instigate bis act, will not,
in and of itself. have such effect in case of an intoxicated person. There are not two
rules of provocation, one for sober men and one for drunken men.

* But the effect and weight of the fact of intoxication, as tending to show the absence
or want of some specific intent, or premeditation, is solely for the jury. The courtasa
matter of law does not draw any conclusion from it either way. The fact of intoxication
at the moment s of course not conclusive of a want of intent or premeditation. The
intent may have been formed before, or may exist notwithstanding the intoxication and
concurrently with it. But when the offense is made out from implied malice, such as
an uni’rovoked assault and battery, or murder, a malicious stabbing, or maliciously
poison nﬁ a horse, the malicious intent being suﬂi({lently proven by the act itself, the
fgtq:t of drungenness has very little if any weight.” American Law Review (March,
1874).

See, also, Rex vs. Pitman, 2 C. & P., 423; 1 Bish. Cr. L., § 490. 8o the fact of
drunkenness has been held admissible in evidence in cases of komicide upon the ques-
tion of the existence of malice as distinguishing murder from manslaughter ; as also
upon the question of deliberate intent to kill in States where the law distinguishes
degees of murder. State vs. Johnson, 40 Conn., 186, and 41 1d., 588 ; People ve. ers,
18 N. Y., 9; People es. Hammill, 2 Parker, 228 ; People rs. Robinson, ¢d., 285 ; State
vs. McCants, 1 Spears, 384 ; Kelly vs. State, 3 8m. & M., 518 ; Shannahan vs. Common-
wealth, 8 Bush, 463 ; Swan vs. State, 4 Humph., 136 ; Pirtle vs. State, 9 #d., 663 ; Haile
vs. State. 11 id, 154 ; People vs. Belencia, 21 Cal., 544 ; People va. King, 27 id., 509 ;
People vs. Williams, 43 id., 344 ; 3 Greenl. Ev., §§ 6, 148; 1 Bish. Cr. L., §§ 402, 498.

' Dig. J. A. Gen., 879, par. 2.

* Itid., par. 8.
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43d Article constitutes the military offense of mutiny, which will be dis-
cussed elsewhere.

Obedience to Orders.—Compulsion at military law may also consist in
obedience to the lawful orders of a proper military saperior. When the
existence of such orders and the fact of obedience have been established in
evidence, it will constitute a complete defense for the act charged in a trial
by court-martial. For, since implicit obedience to orders is required of all
military persons by the Articles of War, it follows that ¢‘ the order of a
commanding officer will in general constitute a sufficient authority for acts
regularly done by an inferior in compliance with the same. Where, how-
ever, the order of the superior is a palpably illegal order, the inferior cannot
justify under it;' and if brought to trial by court-martial or sued in damages
for an act done by him in obedience thereto, the order will be admissible
only in extenuation of the offense.’’* -

Other Forms of Compulsion.—In addition to the forms of compulsion
already discussed, the law recognizes what is called marital coercion as exist-
ing in the case of husband and wife, in conformity to which principle the
criminal acts of the wife when committed in the presence of the husband
are presumed to have been due to his direction and coercion. The law
also recognizes it as an excuse for crime that its commission has been due
to force, or to threats to kill an offender or to do him grievous bodily harm
in the event of his refusal to take part in a particular criminal act. For
such a defense to avail, however, the threats must have been such as to
place the accused person in danger of imminent death or serious bodily
harm, and must have been continuous during the entire period of the exist-
ence of the act in question.

Ignorance or Mistake of Fact.—Ignorance or mistake of fact is, subject
to certain qualifications presently to be described, regarded as in the nature
of an excuse for the commission of a criminal offense. From the point of
view of legal responsibility, ignorance of fact is said to be either voluntary
or involuntary. It is voluntary, and not susceptible of being pleaded as a
defense for crime, when one by reasonable exertion might have acquired
knowledge as to the consequences of his act." And such failure to acquire

' Dig. J. A. Gen., 547, par. 6. See, also, on this subject, Harmony vs. Mitchell, 1
Blatch., 549, and 18 Howard, 421 ; Durand vs. Hollins, 4 Blatch., 451 ; Holmes os.
Sheridan, 1 Dillon, 857 ; McCall ss. McDowell, Deady, 233, and 1 Ab. U. 8. R., 212;
Clay vs. United States, Devereux, 25; United States vs. Carr, 1 Woods, 480; Bates ves.
Clark, 5 Otto, 204 ; Ford os. Surget, 7 Otto, 594; Skeen vs. Monkheimer, 21 Ind. 1;
Griffin vs. Wilcox, id., 891 ; Riggs vs. State, 8 Cold., 851 ; State vs. Sparks, 27 Texas,
632 ; Keighly zs. Bell, 4 Fost. & Fin., 805: Dawkins vs. Rokeby, #d., 831. The law is
the same although the order to the inferior may emanate directly from the President.
Sece Eifort vs. Bevins, 1 Bush, 460.

¢ State v8. Sparks, ante; McCall vs. McDowell, ante; Milligan ve. Hovey, 3 Bissell,
18; Beckwith vs. Bean, 8 Otto, 266. For a discussion of the effects and binding force
of military orders, see the 24th Article in the chapter entitled THE ARTICLES OF WAR.

3 Anderson, Law Dict.
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knowledge constitutes a form of guilty negligence, which does not avail as
a defense to a person charged with the commission of crime. Involuntary
tgnorance does not proceed from choice, and could not be overcome by the
use of any known means. In the law of crimes, ignorance of fact is regarded
as adefect of will." It occurs where, when a man intending to do a lawful act
does that which is unlawful, the deed and the will do not concur.” When
admitted it is held to affect the intent, and the burden rests upon the
accused of showing want of knowledge, and that he was not chargeable with
either negligence or with a want of reasonable care in the performance of
the act charged. Where the offense is defined by statute, and neither intent
nor guilty knowledge is created or implied, ignorance of fact will not con-
stitute a defense.’ v
The Alibi.—The term alidi (meaning elsewhere, or in another place) is
employed to describe that method of defense to a criminal prosecution in
which the accused undertakes to show that he could not have committed the
offense charged, by evidence showing that he was elsewhere, that is, in
another place, at the time of its commission ; the place being so distant from
that in which the offense was committed as to preclude the possibility of his
participation in the act charged. This method of defense is called seffing
up an alibi. As this defense is liable to great abuse on account of the ease
with which it can be fabricated, testimony tending to prove an alibi should
be carefully scrutinized, and should be accepted only upon full, clear, and
satisfactory evidence of the facts relied upon to establish the defense.*
Testimony for the Defense.—The testimony for the prosecution having
been submitted, the accused is now fully informed not only as to the nature
and extent of the charges against him, but as to the precise matters of fact
in respect to which he must be prepared to defend himself. If he so desires,
the accused or his counsel may address the court at this stage of the trial,
setting forth his theory of defense and outlining the facts which he proposes
to establish by the testimony of witnesses. The witnesses for the defense
are now called, in the order desired by the accused, sworn by the judge-
advocate, and examined, cross-examined, and questioned by the court in the
same manner as were the witnesses for the prosecution. When the examina-
tion of each witness has been concluded his testimony or a portion of it
may, if he so requests, be read over to him by the judge-advocate, with a

view to enable him to correct errors or to explain or reconcile conflicting or
contradictory statements.®

! Anderson, Law Dict.

? Itd.; 4 Blacks. Com., 27; 1 idid., 46.

3 Am. & Eng. Encyc., vol. iv., p 689, and cases cited.

4 As to the degree of proof requisite to establish an alibi, it f8 not necessary that it
should be beyond reasonable doubt; it is sufficient if it operates to cast reasonable doubt
upon the case established by the prosecution.

b See note 4, page 121, ante.
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Testimony as to Character.—In addition to the evidence properly rele-
vant to the charges, the practice of courts-martial permits an accused person
to introduce testimony as to previous good character. Such testimony may
be introduced (1) in the defense proper, that is, in disproof of the partic-
ular offense with which the accused is charged, and (R) with a view to
affect the punishment, as to kind or amount, where either element of the
sentence is discretionary with the court, or to secure a recommendation to
mercy, or to obtain a mitigation of punishment at the hands of the review-
ing authority where the sentence is mandatory. In the first case it is to be
borne in mind that when an offense has been clearly established in evidence,
the general character of the offender, whether good or otherwise, is neither
relevant nor important. The court is sworn to find *‘ in accordance with
the evidence adduced,’’ and if the testimony establishes the commission of
an offense beyond a reasonable doubt, the court must find in accordance
therewith. It is only in a case in which such doubt exists, or where the
testimony is evenly balanced, that testimony as to good character may be
received with a view to influence the finding. 1In such a case the testimony
should relate to the conduct outlined in the charges and specifications. If,
for example, the charges allege a want of integrity, testimony as to the
character or reputation of the accused for integrity would be appropriate; if
misbehavior before the enemy be charged, testimony as to gallantry would
be apposite.

Evidence of the good character, record, and services of the accused as an
officer or soldier is also admissible in all military cases without distinction
with a view to mitigate the severity of the sentence, ‘‘ in cases where the sen-
tence is mandatory as well as those where it is discretionary, upon conviction.
For, while such evidence cannot avail to affect the measure of punishment,
it may yet form the basis of a recommendation by the members of the court,
or induce favorable action by the reviewing officer whose approval is neces-
sary to the execution of the sentence. Where such testimony is introduced
the prosecution may offer -counter-testimony, but it is an established rule of
evidence that the prosecution cannot attack the character of the accused till
the latter has introduced evidence to sustain it and has thus pat it in issue.” *

Calling of Witnesses by the Court; Recalling Witnesses; Exclusion of
Testimony.—A witness who has testified may be recalled by the court at any
time."” When a court-martial desires to have the benefit of the testimony of
a party who has not been introduced as a witness by the prosecution or
defense, it may properly call upon the judge-advocate to have such party

1 Macomb, § 117; O'Brien, 191 : DeHart, 344; Benét, 840; Ives, 137, 814-8186;
Winthrop, 496 ; Simmons, §§ 534, 825-828, 977 : Clode, Mil. Law, 129 ; Man Mil. Law,
&03. 603;8 7MMI- for Courts-martial, 45; Dig. J. A. Gen., 894, par. 4; Harweed, 110, 111;

e, 187.

¥Dig‘ J. A, Gen., 894, par. 4

$ See puge 121, ante.
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summoned, or, if he is a military person, may apply to the convening
authority or post commander to have him ordered before it to testify,' and
it may adjourn the trial for a reasonable time to await his attendance.*

It is the duty of the court to see that injustice is not done the accused
by the admission on the trial of improper testimony prejudicing his defense
or unfairly tending to aggravate the misconduct charged. In the interests

" of justice, therefore, the court may exclude such testimony although its
admission may not be objected to on the part of the accused. On a similar
ground or for the purpose of fully informing itself of the facts the court may,
in its discretion, allow the introduction, by either side, of material testimony
after the case has been formally closed. Such a proceeding, however, must
be of course exceptional, and a party should not be permitted to offer testi-
mony at this stage unless he exhibits good reason for not having produced it
at the nsual and proper time."

On the other hand, as has been seen, where the accused pleads guilty,
and the specification does not fully set forth the particulars of the offense,
the court is anthorized to call upon the judge-advocate to introduce testi-
mony sufficient to inform itself, as well as the reviewing officer, as to the
extent of the criminality involved in the offense and the measure of punish-
ment proper to be imposed.*

Member or Judge-Advocate as Witness.—While it is in general undesir-
able that a member of a military court should testify as a witness at a trial
had before such court, unless perhaps his testimony relates to character
merely, yot the fact that he is called upon to testify does not affect the
validity of the proceedings, nor does it operate to debar the member himself
from the exercise of any of the duties or rights incident to his membership.
He remains entitled to take part in all deliberations, including indeed those
had in regard to the admissibility of questions put to himself or as to his
answers to questions; he will naturally, however, in general refrain from
expressing himself upon points arising in connection with his own evidence."

! In this case the court is sald to originate evidence. It has not been the practice in
this country for the convening authority to detail an officer to attend a military court in
& ministerial capaclliy—to summon witnesses, enforce the attendance of the accused, etc.
In the special case, indeed, of the persons charged with complicity in the assassination
of President Lincoln and tried by military commission, it was ordered by the President,
May 1, 1865, as follows: ‘‘ That Brevet i(ajor-Geneml Hartranft be assigned to duty
as special provost-marshal general for the purposes of said trial, and attendance upon
sald commission, and the execution of i1s mandates.” Dig. J. A. Gen., 315, par. 8, note.

* Dig. J. A. Gen . 815, par. 8 ; De Hart, 85 ; Benét, 3%7; Ives, 133, 184; Winthrop,
402 ; Simmons, § 948 ; Man. for Courts-martial, 44 ; Dig. J. A. Gen., 315, par. 8;
Kennedy, 141; Adye, 179; Gen. Court-martial Orders 48, Div. Pacific, 1880.

' Dig. J. A. Gen,, 816, par. 10. Compare Eberhardt vs. State, 47 Ga., 598 : and see
the Trial, by court-martial, of B. G. Harris (Ex. Doc. No. 14, Ho. of Reps., 89th Cong.,
1st sess., p. 25). where, on the day on which the accused was to present his final argu-
ment to the court, and which was two days after the formal closing of the case, the
defense was allowed to introduce new testimony on the merits.

¢ Ibid., par. 9. See, also, pp. 115-117, ante. Compare the recent case of State vs.
O’Connor, 65 Missouri, 374.

s Dig. J. A. Gen,, 496, par. 5.
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Should the judge-advocate be required to give evidence a8 a witness, the
clerk or reporter of the court may record his testimony while on the stand;
or, if there be no clerk or reporter, he may record his own testimony in the
same manner as that of any other witness.’

The Accused as a Witness. —By the Act of March 16, 1878, it is
expressly provided that at trials before courts-martial and courts of inquiry
‘‘ the person charged shall be a competent witness at his own request, but
not otherwise, and his failure to make such request shall not create any
presumption against him.””* But parties testifying under this Act have no
exceptional status or privileges; they must take the stand and be subject to
cross-examination like other witnesses.” The submission by the accused of
a sworn written statement is not a legitimate exercise of the amthority to
testify conferred by the statute and such a statement should not be admitted
tn evidence by the court.*

STATEMENTS AND ARGUMENTS.

The testimony in behalf of the accused having been completed, as evi-
denced by the announcement made by him, in open court, to the effect that
he has no further testimony to offer, he is permitted to submit a statement
to the court in support of the case presented in the evidence for the defense.
This statement, which is usually in the nature of an argument, may be sub-
mitted by the accused in person; or, if he so desire, it may be presented by
counsel acting in his behalf. If there be no stenographer present, the state-
ment should be submitted in writing and appended to the record, in which
event it should be signed by the accused.

The term ¢ statement,”” applied by custom of the service to this step in
the procedure, indicates that it contains, in addition to matter of argument,
allegations of fact, some of which may not have been presented to the court
in the form of evidence during the course of the trial. In the early practice
of courts-martial the statement was the only agency by means of which the
accused could present to the court his side of the case, or bring to the atten-
tion of the court facts which had not been established by the testimony of
witnesses. As the accused now has the right to be sworn and to testify in
his own behalf, the court should consider this fact in attaching weight to

1 Dig. J. A. Gen., 460, par. 19,

.20 Stat. at Large, 30. See G. C. M. O. 8, 18, Dept. of the Platte, 1879; do. 6, id.,
1880; do. 84, Dept. of Texas, 1879. And compare Wheelden os. Wilson, 44 Muine, 11;
Marx vs. People, 63 Barb., 618; Bralich vs. People, 65 ¢d., 48; People vs. McGungill, 41
Cal., 429; Clark vs. State, 50 Ind., 514.

3 Spies vs. Illinois, 123 U. 8., 131. If incompetent from any cause, the accused cannot
testify in his own behalf. U. 8. vs. Hollis, 48 Fed. Rep., 248. His credibility is for the
jury (court) to determine. TU. 8. vs. Brown, 40 F. R., 457.

“ Dig. J. A. Gen., 749, par. 2. It may be admitted, however, a8 an unsworn state-
ment to which the court will attach such weight as it believes it to deserve. See, also,
the title  Competency '’ in the chapter entitled EvIDENCE.
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such allegations of fact as may be embodied in the statement and will prop-
erly require something more in the way of corroboration than was formerly
the case.

A large freedom of expression in his statement to the court is allowable
to an accused, especially in his comments upon the evidence. So an accused
may be permitted to reflect within reasonable limits upon the apparent
animus of his accuser or prosecutor, though a superior officer and of high
rank. But an attack upon such a superior of a personal character and not
apposite to the facts of the case is not legitimate; nor is language of marked
disrespect employed toward the court. Matter of this description may
indeed be required by the court to be omitted by the accused as a condition
to his continuing his address or filing it with the record.?

It is settled in our military procedure that the closing statement or
argument, where addresses are presented on both sides, shall be made on the
part of the prosecution. The judge-advocate, however, may, and in practice
frequently does, waive the right of offering any argument or remarks in
reply to the address of the accused. On the other hand, the accused may
waive the right, and the judge-advocate alone present a ‘¢statement,’” and
the court is not authorized to deny this right to the judge-advocate.

1 Dig. J. A. Gen., 711, par. 8. In any case tried by court-martial the accused may, if
he thinks proper (and whether or not he has taken the stand as a witness *), present to
the court a statement or address either verbal or in writing. Such statement is not eoi-
dence;} as a personal defense or argument, however, it may and properly should be
taken into consideration by the court. Idid., 710, par. 1.

‘While the statement i8 not evidence, and the accused is not in general to be held
bound by the argumentative declarations contained in the same, yet if he clearly and
unequivocally mfmits therein fucts materinl to the prosecution, such may properly be
viewed by the court and the reviewing officer as practically facts of the case.$ So w{ere
the accused, in his statement, fully admits that certain facts existed substantially as
proved, e may be r(;%:;ded as waiving objection to any irregularity in the form of the
proof of the same. id., par. 2.

* Dig. J. A. Gen., 711, par. 4. The judge-advocate is entitled by usage to sum up
the case and present an argument at the conclusion of the trial, even though the accused
declines to make argument or statement. The court is not authorized to deny this right
10 be heard to the judge-advocate. Ibid., 462, par. 80.

In our practice the judge-advocate is entitled to the closing argument or address to
the court, and he may present an address although the accused waives his right to

resent any; the function of the judge-advocate at thfs stage of the proceedings not
ing confined merely to a replying to the accused. The judge-advocate in his address
is pot authorized to read to the court evidence or written statements not introduced
upon the trial and which the accused has had no opportunity to controvert or comment
upon. Ilbid., 460, par. 21.

The publication by an officer, after his acquittal, of the statement presented by him
to the court on his trial, in which he reflected in violent and vituperative language upon
the motive and conduct of an officer of the same regiment, his accuser, and denounced
bim as devoid of the instincts of a gentleman and a disgrace to the service, keld to con-
stitute a serious military offense. to the prejudice of good order and military discipline,
if not indeed a violation of Art. 61; and further that it was no defense to such a publica-
tion that the court on the trial had permitted the statement to be made and recorded.
Idd., 711, par. 5.

@ See G. C. M. O. 3, Dept. of the Missouri, 1880.

+ That a sworn statement cannot be made to serve as the testimony of the accused as a witness
under the Act of March 16, 1878, see Dig. J. A. Gen.. 749, par. 2.

¢ Similarly as a fact clearly admitted or assumed in the course of a trial may be considered as much
in the case as if it had been expressly proved. See Paige vs. Fazackerly, 36 Barb., 303.
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During the progress of the case, what are known as interlocutory ques-
tions arise which are decided by the court before proceeding with the trial.
Such are objections to witnesses on the ground of competency; to the ad-
migsion, exclusion, or relevancy of testimony; and the like. Upon such
questions both the prosecution and defense have a right to be heard, and the
arguments presented on each side, together with the decision of the court,
are made a part of the record. The party raising the issue is first heard,
and is followed by the other side; in important questions the party upon
whom the burden of proof is cast by the issue that is presented being
allowed the right to address the court first, and later to make reply to the
arguments of the opposite party. If the issue raised is one of considerable
importance, involving the hearing of testimony, and if discussion of the
questions presented is necessary before a just decision can be reached,
the court is closed for the purpose of such discussion and decision; the
judge-advocate, the accused and his counsel, the reporters, witnesses, and
spectators, if any be present, withdraw, leaving in the room only the mem-
bers of the court-martial. After discussion the question is put by the Pres-
ident and is decided by a majority of votes; the court is then reopened,
the accused and judge-advocate returning, and the decision is announced by
the President in open court and is entered npoun the record by the judge-
advocate. Where the issue raised is not important—as where the relevancy
of a question is in issue—the matter is frequently decided by the court
without leaving their seats.

HOURS OF SESSION.

The 94th Article of War contained the requirement that ‘‘ proceedings
of trials shall be carried on between the hours of eight in the morning and
three in the afternoon, excepting in cases which, in the opinion of the officer
appointing the court, require immediate example.”” This article was
expressly repealed by the Act of March 2, 1901, so that there is now no
statutory restriction upon the hours of session save such as may be imposed
by the convening authority or by the court itself in a particular trial. As
the record of each day’s proceedings should be completed before the hour
_ appointed for the next meeting of the court, in order that the record of the
preceding day may be read at the opening of the session, should the court
so desire, the length of each day’s session is thus seen to be determined by
the time required to make a fair copy of the previous day’s proceedings.
This will depend upon the manner in which the proceedings are recorded.
If a stenographer is employed, the daily sessions can be longer than will be
the case if the questions are reduced to writing and the proceedings are
written up by the judge-advocate.

Sessions on Sunday; Closed Sessions; Exclusion of Persons.—There is no
law prohibiting a court-martial of the United States from sitting on Sunday;
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and the fact that a sentence of such a court is adjudged on that day can
affect in no manner its validity in law.'

1t is within the power of the convening authority to direct a court-mar-
tial to hold a trial with closed doors when the case is of such a character that
the publication of the evidence would scandalize the service.” A court-
martial is also authorized, in its discretion, to sit with closed doors. Except,
however, when temporarily closed for deliberation, courts-martial in this -
conntry are almost invariably open to the public during a trial.”

A court-martial is authorized to exclude from its session any person who
it has good reason to believe will endeavor to intimidate or interrupt the
witnesses, or otherwise conduct himself in a disorderly manner.*

Adjournments.—év ithin the limits of time prescribed in the 94th Article
of War, a general court-martial has complete control of the time and dura-
tion of its sessions, and may meet and adjourn at such hours and for such
reasons as it may deem expedient or advantageous to the public interests.
It may regulate the length of its daily sessions, and may adjourn, at any
instant of its session, for any reason that may commend itself to its judg-
ment. When it adjourns it may fix the hour for its next meeting, or it
may adjourn to meet at the call of the president. It may, by proper resoln-
tion, fix the hours of its daily sessions,(subject, however, to the qualification
that such meetings must fall within the hours assigned in the statute. If,
at a particular session, there be no agreement as to adjournment, it is the
duty of the president at the hour of three p.M. to declare the court
adjourned.*

A court-martial in session at a military post or station is anthorized to
adjourn to the quarters, at the same post or station, of a sick witness and

e

L O 78 e

' Dig. J. A. Gen., 318, par. 20.

$ Ibd., par. 21,

' The adjournment from day to day of a military court is not required by law or
regulation to be authenticated by the signatures of the president and judge-advocate.
Digest J. A. Gen., 145, par. 1.

While the practice of noting the adjournment of the court at the end of the record of
a trial is a usual and proper one, and is often of service in indicating the sequence of the
cases tried and the course and order of the business transacted, a statement of such

adjouroment is not an essential part of the record of proceedings, and its omission will
not affect their validity. Ibid., par. 2.

Where the order convening a military court is in the usual form, requiring ft,
geerally, to try such cases as may be brought before it, an adjournment at some period
of ils seasions without a day fixed for its reassembling will not preclude its meeting
again and continuing its sessions till its business is terminated. Ikd., par. 8.

An adjournment sine die of a court-martial is quite without legal siguificance,
having no more legal effect than a simple adjournment. Such an adjournment does not
dissolve tlie court, since a military court has no power to terminate its own existence or
divest its authority. JIbid., par. 4.

After having entered upon a trial which has to be suspended on account of the
sbsence of material witnesses or for other cause, a court-martial is authorized, in its
discretion, to take up a new case not likely to involve an extended investigation, and
proceed with it to its termination before resuming the trial of the first case. Iid., 316,
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there take his testimony if he is in fact, as certified by the medical officer,
too ill to come to the court-room.'

"A court-martial has no power to terminate its own existence or function.
Where, therefore, it has adjourned sine die, it may, without being formally
reconvened in orders, reassemble and take up and try a case referred to it
by the convening authority, through its president or judge-advocate, pre-
cisely as if it had not adjourned at all. It is its duty, indeed, to hold itself
in readiness to try all cases so referred until formally dissolved by the con-
vening officer or his successor in the command.®

A court-martial is not legally dissolved till officially informed of an order
from competent authority dissolving it. The proceedings of a court-
martial had after the date of an order dissolving it, but before the court has
become officially advised of such order, will thus be quite regular and valid.
Where an order dissolving forthwith a court-martial has been duly officially
received by the court and has thus taken effect, an order subsequently
received revoking this order will be entirely futile. It will not revive the
court, which, to be qualified for further action, must be formally recon-
vened as a new and distinct tribunal.*

Except where it sustains a challenge under Art. 88, a court-martial is
not anthorized to dispense with the attendance of a member.* It cannot
excuse & member to enable him to attend to other duties. For such purpose
he must be duly relieved by the convening authority.*

Absence of Member or Judge-Advocate.—It does not invalidate the pro-
ceedings of a court-martial that a member who has been present during a
portion of the frial, and has then absented himself during a portion, has
subsequently resumed his seat on the court and taken part in the trial and
judgment. Nor is the legal validity of the proceedings affected by the
adding of & new member to the court pending the trial. In either case,
however, the testimony which has been introduced and the material pro-
ceedings which have been had while the new or absent member was not
present should be communicated to him before he enters or re-enters upon
his duties a8 a member. Such was the ruling of the Secretary of War on
Genl. Hull’s trial, and this precedent was followed in repeated though not
frequent cases during the late war. For a member, however, who has been
absent during a substantial part of a trial to return and take part in a con-
viction and sentence is certainly a marked irregularity, and one which may
well induce a disapproval of the findings and sentence in a case where there
is reason to believe that the accused may have suffered material disadvantage
from the member’s action. ' It is of course to be understood that a member

! Dig. J. A. Gen., 146, par. 5; see G. C. M. O. 87, Department of the East, 1870.

? Ibd., 317, par. 18. 3 1., par. 14.

4 VII Opin. Att.-Gen., 98. If it be found necessary, on account of the sickness of
8 witness, to adjourn to a place other than fn which the court is ordered to sit, the
authority of the convening authority must be obtained in advance of the journey.

¢ Dig. J. A. Gen., 817, par. 15.
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cannot legally resnme his seat where, by his absenting himself, the court has
been reduced below five members.'

An abeence of the judge-advocate from the court during the trial does
not per se affect the validity of the proceedings, but is of course to be avoided
if possible. When the judge-advocate is obliged to absent himself tem-
porarily, the court should in general suspend the proceedings for the time;
or if his absence is to be prolonged, should adjourn for a certain period.’

New Members.—The question of changes in membership has already
been discussed, and it is only necessary to observe, at this point, that to
‘“add a new member to a military court after any material part of the trial
has been gone through with must always be a most undesirable measure,
and one not to be resorted to except in an exceptional case and to prevent a
failure of justice. Adding a member after all the testimony has been intro-
duced and nothing remains except the finding and sentence is believed to
be without precedent.”’

Performance of Other Duty by Member of Court or by the Judge-
Advocate.—The performance of other duties by members of courts-martial is
regulated by the Army Regulations, which provide that ‘ a member stationed
at the place where a court-martial sits is liable to duty with his command
during the adjournment of court from day to day.”” * The rule in respect
to the judge-advocate is not quite the same, since his duties, unlike those
of the members, do not cease with the daily adjonrnment of the court; but
““ a judge-advocate of a court-martial may be detailed to perform other duty,
as that of officer of the day or member of a board of survey, if such duty
will not interfere with his duties as judge-advocate. In general, how-
ever, no daties in addition to those incidental to his function as judge-
advocate should be imposed upon him pending an important trial.” *

1 Dig. J. A. Gen., 4904, par. 3. A member of a court-martial, though strictly
answeruble only to the convening authority for a neglect to be present at a session of the
court, will properly. when prevented from attending, communicate the cause of his
absence to the president or judge-advocate, so that the same may be entered in the pro-
ceedings. Where a member, on reappearing after an absence from a session, fails to
offer any explanation of such absence, it will be proper for the president of the court to
ask of him such statement as to the cause of his absence as he may think proper to make.
It need scarcely be ndded that the absence of a member does not affect the legality of the
procredings, provided a quorum of members remain.* Ibid., par. 2; see, also, Dig. J.
A. Gen., p. 495, par. 4. :

3 Jbid., 460, par. 18; Ives, 142.

3 Jbid., 494, par. 8.

¢ Paragraph 918, Army Regulations of 1895. As no more time is required of a
member in the performance of court-martial duty than that which is consumed by the
daily sessions of the court, the present practice under the regulation is to require mem-
bers stat